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IN THE 

United States (Kmart of Appeals 

Fob the District of Columbia 

No. 10264 

Eastern Air Lines, Inc., Petitioner, 


Civil Aeronautics Board, Respondent . 

I 

i 

— « 

PETITION OF EASTERN AIR LINES, INC, FOR i 
JUDICIAL REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 

I 

— 

! 

To the Honorable the Chief Justice and the Associate j 
Justices of the United States Court of Appeals for | 
the District of Columbia: 

I 

i 

I 

EASTERN AIR LINES, INC. (hereinafter referred to j 
as “Eastern”) presents this petition for judicial review of 
orders entered by the Civil Aeronautics Board (herein- | 
after referred to as “the Board”), and in support of said 
petition respectfully represents and alleges the following: j 

i 

I 

L 

i 

i 

THE NATURE OF THE PROCEEDING 

i 

j 

1. This petition seeks review of two orders of the j 
Board, the first of which purported to grant to Capital | 
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Airlines, Inc. (hereinafter referred to as “Capital”) an 
exemption under Section 416 (b) of the Civil Aeronautics 
Act (hereinafter referred to as “the Act”) permitting that 
carrier to serve Baltimore, Maryland and omit service to 
Pittsburgh, Pennsylvania on all-cargo schedules which serve 
New York, New York/Newark, New Jersey, and the sec¬ 
ond of which denied Eastern’s petition for reconsideration 
of the first order except that it did modify the first order 
to make clear that it applied only to service to and from 
Baltimore in relation to New York/Newark on the one 
hand and points northwest of Baltimore on Capital’s Route 
14 on the other. The Board’s said orders were issued with¬ 
out hearing, although Eastern had requested hearing with 
respect to Capital’s application for exemption; the orders 
were issued without findings, except for a general state¬ 
ment in the language of the statutory requirements; and 
the orders were issued without any evidence to support 
them, since there was no hearing and the Board did not 
purport to take “official notice” of any facts. 

IL 

JURISDICTION 

2. This petition is filed pursuant to Section 1006 of the 
Civil Aeronautics Act of 1938 (49 U. S. C. Section 646) 
and Section 10 of the Administrative Procedure Act of 
1946 ( 5 U. S. C. Section 1009). Eastern has a “substantial 
interest” in the orders of the Board complained of herein, 
within the meaning of Section 1006 of the Civil Aero¬ 
nautics Act, and Eastern also is a “person suffering legal 
wrong” and a person “adversely affected or aggrieved” 
by reason of the Board’s orders, within the meaning of 
Section 10 of the Administrative Procedure Act. East¬ 
ern’s appealable interest is established by the following 
among other facts: 
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(a) Eastern presently holds certificates of public 
convenience and necessity which authorize Eastern to 
transport persons, property and mail between Balti- j 
more and points northwest thereof on Capital’s Route ; 
14, including Akron, Ohio, Cleveland, Ohio, Detroit, j 
Michigan and Chicago, Illinois. Eastern in fact has j 
carried in the past and is now carrying such traffic be¬ 
tween Baltimore and such points. The alleged purpose j 
of the exemption, as requested by Capital and granted 
by the Board, was to permit Capital to carry larger ! 
quantities of cargo between Baltimore and such cities, | 
which obviously would divert traffic from Eastern. j 

l 

(b) Eastern presently holds certificates of public j 
convenience and necessity which authorize Eastern to 
carry persons, property and mail between Baltimore 
and New York/Newark. The authorization by exemp- j 
tion of Capital, which previously had no authority to j 
operate directly between Baltimore and New York/ 
Newark, creates an additional competitive threat to i 
Eastern, despite the fact that the Board included in ! 
the exemption a restriction which prohibits Capital | 
from carrying local traffic between Baltimore and New j 
York/Newark. The Board previously has recognized | 
that the constant operation by a second carrier of its j 
aircraft over the routes of a pioneer carrier, even 
though such aircraft do not and cannot carry local 
traffic over such routes, leads to pressure to remove 
the second carrier’s disability and permit it to com¬ 
pete freely with the pioneer carrier, and leads also to 
“dissipation” of the existing route pattern. American 
Airlines, Inc., Non-Stop Services, 7 C. A. B. 13, 20-21 
(1946). Eastern would be seriously harmed by such 
deterioration of the present route structure, since East* 
ern is certificated not only between New York/Newark 
and Baltimore but also between those cities and Wash¬ 
ington, D. C., Richmond, Virginia and numerous Caro- 
lina cities and other southern cities which Capital is 
certificated to serve directly in relation to Baltimore 
but not in relation to New York/Newark. If Capital 
were eventually to obtain a direct link between Balti¬ 
more and New York/Newark through such a device as 
the exemption here under review, Eastern would be 
most seriously harmed. Moreover, the exemption order 
is so worded that it may be possible for Capital to 
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transport cargo from those southern points to Balti¬ 
more and there transfer such cargo to the aircraft oper¬ 
ating from Baltimore to New York/Newark pursuant 
to the exemption, thus competing directly with Eastern’s 
cargo services between southern points and New York/ 
Newark. 


m. 

THE RELIEF PRAYED 

3. Eastern prays that the following orders of the Board 
be reviewed and set aside by this Court: 

(a) Order Serial No. E-2019, dated September 27, 
1948, which granted Capital an exemption to serve 
Baltimore and omit service to Pittsburgh on “its C-54 
all-cargo flights which serve New York-Newark; PRO¬ 
VIDED, That the applicant shall not engage in local 
air transportation between New York, N. Y., Newark, 
N. J., and Baltimore, McL”; and 

(b) Order Serial No. E-2560, dated March 15, 1949, 
served March 16, 1949, which amended the exemption 
order to permit Capital to serve Baltimore and omit 
service to Pittsburgh on “its C-54 all-cargo flights which 
serve New York-Newark and points on route No. 14 
west of Baltimore: PROVIDED, That the applicant 
shall not engage in local air transportation between 
New York, N. Y., Newark, N. J., and Baltimore, Md.” 

Eastern requests that a copy of this petition be trans¬ 
mitted to the Board, and that the Board be required to 
certify and file in this Court a transcript of the record 
upon which the aforesaid orders were entered, in accord¬ 
ance with Section 1006 of the Civil Aeronautics Act; that 
upon the review requested herein the said orders of the 
Board be set aside; that the case be remanded to the 
Board for further proceedings consistent with this Court’s 
opinion; and that this Court grant to Eastern such other 
and further relief as the Court may deem proper. 
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4. Eastern further requests that the Court take such 
appropriate steps as may be necessary in order to assure 
prompt review of the matters herein complained of. The 
exemption granted to Capital expires by its terms on 
September 27, 1949, unless the Board should extend it 
(the Board’s order granting the exemption asserts that 
“this order may be amended or revoked at any time in the 
discretion of the Board without notice to applicant and 

i 

without hearing”). Under that asserted reservation of 
power, the Board might undertake to extend the exemp¬ 
tion. On the other hand, the Board might let the exemp¬ 
tion expire, grant another exemption in a separate pro¬ 
ceeding, and then contend that this appeal is “moot” 
because the orders complained of would then no longer 
be in effect. If this case could become “moot” in that 
manner, it is obvious that this Court might never have 
an opportunity to correct the unlawful procedure of the | 
Board which is illustrated in this case. Simply by grant- | 
ing short term exemptions, the Board could effectively 
forestall judicial review. In this instance, it might be 
noted that the Board took nearly five months to rule on j 
Eastern’s petition for reconsideration, which petition was j 
deemed necessary and desirable because of certain newly 
discovered facts which Eastern believed would lead the 
Board to change its decision. Thus, because of the Board’s 
delay in ruling on Eastern’s petition, Eastern is con- j 
fronted with the apparent necessity of obtaining a ruling ! 
of this Court within approximately four months, as other¬ 
wise the Board doubtless would contend that this case j 
is “moot”. Because the gross errors in procedure which j 
appear in this case are being duplicated constantly in i 
similar proceedings before the Board, and because Eastern j 
believes that there is no other way in which to obtain 
prompt and effective judicial relief, Eastern respectfully 
requests that the Court require the Board to act prompt- j 
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ly in certifying and filing the record (which is short 
and simple), and that the Court advance this case on its 
calendar as may be necessary in order to obtain a decision 
before the exemption expires. 


IV. 


STATEMENT OF FACTS AND THE POINTS UPON 
WHICH PETITIONER INTENDS TO RELY 

A. Statement of tacts. 

5. Eastern is a Delaware corporation. For the past 
twenty years Eastern and its predecessor companies have 
been engaged in the business of transporting passengers, 
property and mail by aircraft as a common carrier. 

6. Scheduled interstate air transportation of persons, 
property and mail can be conducted within the United 
States only pursuant to certificates of public convenience 
and necessity issued by the Board under Section 401 of 
the Civil Aeronautics Act of 1938 (49 U. S. C. Section 
481). 

7. Among Eastern’s certificates of public convenience 
and necessity are the certificates for Route 5 (Boston, 
Massachusetts to Texas points via New York/Newark, 
Baltimore, Washington, Richmond, Carolina cities and 
numerous other intermediate points); Route 6 (Boston 
to Miami, Florida via New York/Newark, Baltimore, 
Washington, Richmond, Carolina cities and numerous 
other intermediate points; and Detroit-Miami via Cleve¬ 
land, Akron, Charleston, West Virginia and numerous 
other intermediate points); Route 47 (Washington to St. 
Louis, Missouri via Charleston, West Virginia, Louisville, 
Kentucky and other intermediate points); and Route 10 






7 


i 
j 

j 

i 

(Chicago to Miami via Louisville and other intermediate 
points). As will be seen, Eastern’s certificates include 
the following authorizations which are directly involved 
in this case: Baltimore-New York/Newark; Baltimore- 
Chicago via Washington and Louisville; Baltimore to j 
Akron, Cleveland and Detroit via Washington and 
Charleston, West Virginia. 

i 

8. Capital is an air carrier of persons, property and | 
mail pursuant to certificates of public convenience and j 
necessity for Route 14 (Norfolk-Chicago and Minneapolis/ j 
St. Paul, Minnesota via Washington, Baltimore, Pitts- i 
burgh, Akron, Cleveland, Detroit and other intermediate ; 
points); Route 55 (New York/Newark-New Orleans via j 
Pittsburgh and other intermediate points) and Route 51 j 
(Washington-Memphis via Richmond and numerous j 
Carolina and Tennessee cities). Capital’s certificate for ] 
Route 55 contains a restriction prohibiting Capital from j 
serving New York/Newark-Pittsburgh traffic except on | 
flights which originate or terminate at Chicago or at j 
Knoxville, Tennessee, or points beyond. 

9. Capital has no certificate authorization to operate j 
directly between New York/Newark and Baltimore, and | 
any schedule which Capital operates between New York/ j 
Newark (which is on Route 55) and points (such as 
Akron, Cleveland, Detroit and Chicago) on Route 14 j 
northwest of Pittsburgh must, under Capital’s certificates, ! 
make a stop at Pittsburgh which is the route junction 
point. 

i 

l 

10. By application dated July 29, 1948, Capital re¬ 
quested the Board to grant it an exemption under Section j 
416 (b) of the Act to permit Capital to serve Baltimore j 
and not serve Pittsburgh “as an intermediate point on 
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Capital’s C-54 all-cargo flights which serve New York- 
Newark as a coterminal.” Capital’s application alleges, 
among other things: 

(a) That the air freight between “Baltimore, Detroit 
and other cities to the west of Baltimore” had developed 
to “such volume as to justify and require all-cargo stops 
at Baltimore with Capital’s much larger C-54 aircraft” 
in lieu of the C-47 aircraft then being used by Capital; 

(b) That “no other certificated or registered air 
carrier is providing any all-cargo service at Baltimore 
at the present time”; 

(c) That Baltimore did not produce enough freight 
to “justify the origination of C-54 flights either at 
Baltimore or at Washington or Norfolk”, and that con¬ 
sequently “The only practical method whereby Capital 
may render such C-54 service is to serve Baltimore (and 
not serve Pittsburgh) as an intermediate stop on the 
C-54 flights which serve New York-Newark as a co- 
terminal”; 

(d) That the proposed operation would result in 
“operating economies of about $12,000 per month”; 

(e) That “On such flights the elimination of the stop 
at Pittsburgh is essential so that over-all flight time will 
not be materially increased”. 

11. By motion of August 19, 1948, Eastern requested 
that the Board summarily deny or dismiss Capital’s ap¬ 
plication or “In the alternative, Eastern requests that 
Capital’s application be set down for hearing.” Eastern’s 
motion alleged among other things: 

(a) That Capital had failed to make the showing, 
required by Section 416 (b) of the Act, that enforce¬ 
ment of the statutory requirements concerning certifi¬ 
cates of public convenience and necessity would be an 
“undue burden ... by reason of the limited extent of, 
or unusual circumstances affecting, the operations” of 
Capital and that such enforcement would be “not in the 
public interest”; 
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(b) That Capital would not realize any savings by 
the proposed operation; 

(c) That Capital could provide adequate all-cargo 
service to and from Baltimore without the required j 
exemption simply by serving Baltimore on schedules 
originating or terminating at Washington or Norfolk i 
on the south and Detroit or Chicago on the north, as | 
authorized by Capital's certificate for Route 14; 

i 

(d) That the proposed operation would in fact be 

costly to Capital because of safety restrictions at the \ 
Baltimore airport which would limit the load which j 
could be carried on C-54 aircraft to and from that j 
point; and because of the eighty-one additional miles 
which must be flown on a New York/Newark-Detroit . j 
operation via Baltimore instead of Pittsburgh; j 

(e) That Capital's purpose in seeking the exemption ! 

was to establish a de facto operation between Baltimore j 
and New York/Newark which would be biter used by 
Capital to seek to establish a certificated route between j 
those points for the purpose of diverting from Eastern j 
traffic between New York/Newark, Baltimore, Wash¬ 
ington, Richmond and other southern points. I 

12. Under date of August 31, 1949, Capital filed an 
answer to Eastern's motion, disputing certain factual 
allegations and arguments advanced by Eastern. 

i 

i 

13. Under date of September 16, 1948, Eastern filed a j 
letter replying to the contentions in Capital's answer, and 
specifically pointing out that Eastern was operating all¬ 
cargo service to and from Baltimore, thus refuting i 
Capital's contention that “no other certificated or regis- j 
tered air carrier is providing any all-cargo service at j 
Baltimore at the present time.” 

i 

I 

14. By order of September 27,1948 (Serial No. E-2019), j 
the Board granted Capital an exemption “from the pro- j 
visions of section 401 (a) of the Act insofar as said 
section would otherwise prevent Capital Airlines, Inc., j 
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from serving Baltimore and omitting service to Pitts¬ 
burgh on its C-54 all-cargo flights which serve New York- 
Newark.” The order recites: 

“That applicant represents that its all-cargo service 
to Baltimore with C-47 aircraft has developed a volume 
of air freight between Baltimore, Detroit, and other 
cities to the west of Baltimore sufficient to justify 
service with C-54 aircraft; that no other carrier is 
authorized to provide service from Baltimore to Detroit 
and other western points served by applicant and that 
no certificated or registered air carrier is presently 
providing any all-cargo service at Baltimore; that al¬ 
though Balitmore generates more freight to the west 
than can be handled properly on C-47 flights, the city 
does not generate sufficient freight to justify the origi¬ 
nation of C-54 flights either at Baltimore, Washington, 
or Norfolk; that service to Baltimore as an intermedi¬ 
ate stop on C-54 flights serving New York-Newark and 
the e limin ation of C-47 service will enable the applicant 
to achieve substantial operating economies; that omit¬ 
ting stops at Pittsburgh on the proposed flights via 
Baltimore will effect savings in flight time, flight mile¬ 
age and operating expense; and that applicant will 
operate other all-cargo flights which will provide ade¬ 
quate service between New York-Newark and Pitts¬ 
burgh.” 

The order further recites “That Eastern Air Lines, Inc. 
filed with the Board on August 19, 1948, a motion request¬ 
ing that the aforesaid application be summarily denied, 
or, in the alternative, that said application be set down 
for hearing”, but the order does not refer to any of the 
contentions made by Eastern. The only “finding” made 
by the Board is “that the present enforcement of the 
provisions of section 401 (a) of the Act insofar as said 
sections would otherwise prevent applicant from engaging 
in the air transportation authorized hereby would be an 
undue burden on applicant by reason of the unusual cir¬ 
cumstances affecting its operations and is not in the 
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public interest.” The order provides that “this exemption | 
shall terminate one year from the date of this order”, j 
and that “this order may be amended or revoked at any j 
time in the discretion of the Board without notice to the i 
applicant and without hearing.” With respect to Eastern’s j 
motion, the Board ordered: “The motion of Eastern Air j 
Lines, Inc., herein be and it is hereby denied.” 

i 

15. Under date of October 27, 1948, Eastern filed a j 
petition for reconsideration and for a stay of the exemp- j 
tion order, pointing out the following among other facts: j 

i 

(a) That the Board made no finding that any of j 
Capital’s representations was true; 

(b) That the Board made no “finding” such as is j 

required by law; i 

: 

(c) That there was no evidence at all, much less j 
substantial evidence, on which the Board could predi¬ 
cate a finding or order, as required by law; 

(d) That the Board had improperly denied Eastern’s i 
request for a hearing, such hearing being required by ! 
the Act and principles of due process; 

i 

(e) That the Board did not purport to take “official 

notice” of any facts, and could not lawfully have done 
so without giving Eastern an opportunity to controvert j 
such facts; j 

(f) That Capital’s allegations are unsupported by! 

fact, and that physical facts and simple mathematics! 
establish that Capital has no real need for the exemp- j 
tion; j 

(g) That the exemption would not benefit Capital, 

but would rather injure it financially, even assuming 
the truth of Capital’s allegations as to freight potential 
and aircraft capacity at Baltimore; j 

(h) That Capital’s allegations as to aircraft capacity 

at Baltimore are not correct; j 

(i) That the Act and the Board’s established policies 
thereunder require denial of Capital’s application foil 

i 

i 

i 

. j 

i 

i 


exemption, even if Capital’s allegations were accepted 
as true; 

(j) That the exemption would permit Capital to di¬ 
vert substantial revenues from Eastern, and therefore 
the Board’s order should be stayed. 

16. Under date of November 29, 1948, Eastern filed a 
supplement to its petition for reconsideration and for stay 
of the exemption order, pointing out that materials filed 
by Capital in another proceeding before the Board (The 
Air Freight case, Docket 810 et al.) completely refuted 
Capital’s allegations as to a need for the required exemp¬ 
tion, and demonstrated that -Capital could serve Baltimore 
adequately with its preexisting C-47 schedules. 

17. Under date of December 13, 1948, Capital filed a 
letter purporting to answer Eastern’s petition and supple¬ 
ment to petition for reconsideration. 

18. Under date of December 22, 1948, Eastern filed a 
letter answering Capital’s letter of December 13, 1948, 
giving a further analysis of the facts set out in its petition 
for reconsideration and supplement thereto, and reiter¬ 
ating Eastern’s position that a hearing is essential to 
ascertain the truth or falsity of Capital’s allegations, and 
that even if such allegations were true, the application 
must be denied under principles established in the Adt 
and by the Board pursuant thereto. 

19. By order dated March 15, 1949, served March 16, 
1949 (Serial No. E-2560), the Board found: 

“(1) that there is an ambiguity in Order Serial No. 
E-2019 which might lead to the interpretation that said 
order authorizes Capital to operate C-54 all-cargo 
flights between New York, N. Y.-Newark, N. J., on the 
one hand, and points south of Washington, D. C., on 
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i 
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rontes Nos. 51 and 55, on the other hand; and (2) that 
the matters set forth in the aforementioned petition, 
motion, and letters of Eastern do not warrant the relief 
requested except to the extent that such relief is granted 
herein.” 

The Board accordingly ordered: j 

“1. That paragraph 1 of the directory portion of the 
aforementioned Order Serial No. E-2019 be and hereby 
is amended to read as follows: 

‘1. That Capital Airlines, Inc., be and hereby is 
temporarily exempted from the provisions of section 
401 (a) of the Act insofar as said section would other* 
wise prevent Capital Airlines. Inc., from serving 
Baltimore and omitting service to Pittsburgh on its 
C-54 all-cargo flights which serve New York-Newark 
and points on route No. 14 west of Baltimore: Pro¬ 
vided , That the applicant shall not engage in local 
air transportation between New York, N. Y.-Newark, 
N. J. and Baltimore, Md.,’ 

“2. That the aforementioned petition and motion, 
except to the extent granted herein, be and hereby are 
denied.” 

i 

B. Points Upon Which Petitioner Intends to Rely • 

20. The Board erred in granting the requested exemp¬ 
tion in that the Board failed to make findings as require*! 
by law. Section 416 (b) of the Act authorizes the Board 
to grant exemptions only “if it finds that the enforcement 
of this title . . . would be an undue burden on such air 
carrier ... by reason of the limited extent of, or unusual 
circumstances affecting, the operations of such air car¬ 
rier _and is not in the public interest.” Thus the exemp¬ 

tion section in itself requires the Board to make a finding. 
Section 1005 (f) of the Act further requires that “Eve^y 
order of the Authority shall set forth the findings pf 
fact upon which it is based.” In this case, the Board 
found only that enforcement of the Act “would be hn 
undue burden” on Capital and “is not in the public inter- 
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est”—tlie precise language of the statutory criteria on 
exemptions under Section 416 (b). As this Court ruled 
in Saginaw Broadcasting Company v. Federal Communica¬ 
tions Commission , 68 App. D. C. 282, 96 F. (2d) 554 (1938), 
findings stated only in terms of the statutory criteria 
are not sufficient, but the findings of the agency must 
include a statement of “the basic facts, from which the 
ultimate facts in the terms of the statutory criterion are 
inferred.” Plainly, the Board did not make the findings 
required by the Act. Moreover, the Board failed to comply 
with Section 8 (b) of the Administrative Procedure Act 
which requires that “All decisions (including initial, 
recommended, or tentative decisions) shall become a part 
of the record and include a statement of (1) findings 
and conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law, or discretion 
presented on the record; and (2) the appropriate rule, 
order, sanction, relief, or denial thereof.” In addition, 
it should be noted that the Board, in granting Capital 
an exemption, concurrently denied Eastern’s motion to 
dismiss Capital’s application, and that the Board’s failure 
to make findings is therefore in violation of Section 6 (d) 
of the Administrative Procedure Act which provides as 
follows: 

“(d) Denials.— Prompt notice shall be given to the 
denial in whole or in part of any written application, 
petition, or other request of any interested person made 
in connection with any agency proceeding. Except in 
affirming a prior denial or where the denial is self- 
explanatory, such notice shall be accompanied by a 
simple statement of procedural or other grounds.” 

21. The Board erred in denying Eastern’s petition for 
reconsideration in that the Board failed to make findings 
as required by law. In its order denying such petition 
the Board simply said “that the matters set forth in the 
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aforementioned petition, motion, and letters of Eastern 
do not warrant the relief requested except to the extent 
that such relief is granted herein.” That is no “finding” j 
but a mere conclusion. The Board’s error in that respect j 
is demonstrated by the considerations set forth in para- ! 
graph 20 above. j 

I 

• i 

I 

22. The Board erred in granting the requested exemp-! 
tion in that there was no evidence on which the Board 
could base any finding or order. The record in this case, j 
aside from the Board’s orders, consists entirely of thej 
allegations of Capital and the counter-allegations of ! 
Eastern. Eastern has disputed the allegations of Capital,; 1 
and Capital has disputed Eastern’s assertions. No evi-l 
dence has been introduced or heard. Yet the Board, ap- 

i 

parently on the basis of only disputed allegations, has 
purported to “find” that enforcement of the Act would 
subject Capital to an “undue burden” and would be “not 
in the public interest”. Clearly the Board could not make 
findings without evidence. Section 1006 (a) of the Act! 
provides judicial review for all orders of the Board—( 
which provision includes the orders here involved. Under 
Section 1006 (e), the Board’s “findings of fact” are “conj 
elusive” if they are “supported by substantial evidence”! 
Likewise, Section 10 (e) of the Administrative Procedure 
Act requires that the Court on review set aside any agency 
action “unsupported by substantial evidence.” Such pror 
visions make clear that the Board must make findings 
and base those findings on substantial evidence—not mere 
allegations—as otherwise the Court is required on review 
to set the Board’s action aside. Here there is nothing 
approaching the dignity of evidence. Moreover, the Board 
did not purport to take “official notice” of any facts wi thin 
its knowledge, and if it had sought to do so its action 
would still be unlawful because in violation of Section 7 





(d) of the Administrative Procedure Act which provides 
as follows: “Where any agency decision rests on official 
notice of a material fact not appearing in the evidence 
in the record, any party shall on timely request be af¬ 
forded an opportunity to show the contrary.” Eastern 
specifically and repeatedly requested hearing in order to 
“show the contrary” of Capital’s allegations and the 
“representations” which the Board recited in its order 
granting the exemption. 

23. The Board erred in granting the requested exemp¬ 
tion in that it unlawfully refused Eastern’s request for a 
hearing with respect to Capital’s proposed service. 
Eastern’s motion of August 19, 1948, requested a hearing 
if the Board did not deny Capital’s application summarily. 
That request was repeated in Eastern’s petition for re¬ 
consideration of October 27, 1948, page 18, in Eastern’s 
supplement to petition dated November 29, 1948, and in 
Eastern’s letter of December 22, 1948, page 11. While 
Section 416 (b) of the Act does not specifically require 
that a hearing be held with respect to exemptions, it does 
require the Board to make “findings”, and as demon¬ 
strated in paragraphs 20-22 above, findings cannot be 
made except on evidence and evidence cannot be obtained 
except by hearing of some sort, either a prior hearing to 
ascertain facts, or a hearing in which a party may “show 
the contrary” of facts to be “officially noticed” by the 
Board pursuant to Section 7 (d) of the Administrative 
Procedure Act. Moreover, Eastern’s right to a hearing 
is supported by fundamental principles apart from the 
statutory provisions themselves. As this Court held in 
L. B. Wilson, Inc. v. Federal Communications Commission, 
170 F. (2d) 793 (App. D. C. 1948) and WJR, The Goodwill 
Station, Inc. v. Federal Communications Commission, No. 
9464, October 27, 1948, a party is entitled to hearing on 
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its claim that it would be injured by a proposal of an j 
applicant even though there is no statutory provision i 
specifically requiring such hearing. 

24. Even if all of Capital’s allegations were true, and i 
Eastern submits that they are not, and even if the Board’s 1 
actions were procedurally proper, as they are not, the j 
Board’s orders should be set aside for the reason that i 
they depart from the statutory requirements for exemp¬ 
tions as such requirements have been repeatedly inter¬ 
preted and announced by the Board. The Board has held j 
that “the mere fact that an exemption would be to the j 
individual interest of the prospective exemptee is not 

; 

justification for its grant, and the Board will order suchj 
exemptions only if it appears that compelling reasons of 
public interest demand the exemption.” American Air¬ 
lines, Route Consolidation, 7 C. A. B. 337, 348-349 (1948); 
Universal Air Investigation Forwarding Activities, 3 
C. A. B. 698, 708 (1942). The Board has also said that; 
“The inability of a carrier to enter upon extensive new 
operations which it believes would produce additional 
revenue is clearly not a sufficient showing of undue burden 
within the • meaning of Section 416 (b) of the Act” 
{Standard Air Lines, Inc., Docket 3430 et al., October 13, 
1948, page 5), and that the fact that an exemption would 
give the carrier “more economical utilization of equips 
ment” and also “access to a considerable amount of new 
revenue” is not sufficient. Hot Springs Exemption, 7 
C. A. B. 451, 453-454 (1946). With respect to the “public 
interest” requirement of Section 416 (b) of the Actj 
Capital has made no allegations except that “no other 
certificated or registered air carrier is providing any all- 
cargo service at Baltimore” and that consequently it? 
proposal would provide improved service to and froffi 
Baltimore. As noted in paragraph 13 above, the factual 
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allegation advanced by Capital in support of its con¬ 
clusion concerning the “public interest” is not true, and 
was not true at the time the Board granted the exemption. 
But even if it were true, the considerations advanced by 
Capital are not nearly as strong as the considerations 
rejected by the Board in refusing to grant exemptions in 
the cases cited above. Insofar as “undue burden” on the 
carrier is concerned, Capital has made a far weaker 
presentation than the showing made in each of the cases 
cited above where the Board refused to grant exemptions. 
It seems clear that the Board should be reasonably con¬ 
sistent in its administration of the Act in order that the 
public may have confidence in the Board and may rely 
on the Board’s interpretations of the law, particularly 
since interpretations by the agency charged with admin¬ 
istration of a statute are usually given great weight, not 
only by the public, but also by the Courts. See for example 
Estate of Sanford v. Commissioner , 308 U. S. 39, 52 
(1939). 

Wherefore, your Petitioner prays that the aforesaid 
orders of the Civil Aeronautics Board be reviewed by 
this Court; that a copy of this petition be transmitted to 
the Civil Aeronautics Board; that the transcript of the 
record upon which said orders were rendered be there¬ 
upon certified and filed promptly by the Board in this 
Court in accordance with Section 1006 of the Civil 
Aeronautics Act; that this Court take such steps as may 
be appropriate to assure prompt review of said orders 
as indicated in paragraph 4 above; and that upon such 
review the Court set aside the aforesaid orders and re¬ 
mand the case to the Board for further proceedings con¬ 
sistent with this Court’s opinion; and that this Court 
grant to Eastern such other, further and different relief 





as to this Court may seem just and proper in the prem¬ 
ises. 


Dated May 12, 1949 


EASTERN AIR LINES, INC 


E. Smythe Gambrell, 

W. Glen Harlan, 

Harold L. Russell, 

Charles A. Moye, Jr., 

825 Citizens & Southern National 
Bank Building, 

Atlanta 3, Georgia 

Attorneys for 
Eastern Air Lines , Inc. 


Gambrell, Harlan & Bar wick, 

825 Citizens & Southern 
National Bank Building, 
Atlanta 3, Georgia, 

Of Counsel , 
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Application of Capital Airlines, Inc. for Exemption Order, 
Docket 3432, Filed July 29, 1948. 

1 Capital Airlines, Inc. hereby respectfully petitions 
the Board, pursuant to section 416(b) of the Civil 

Aeronautics Act, for an order exempting Capital from the 
requirements of the Act and of the regulations issued 
thereunder insofar as such requirements would otherwise 
prevent Capital from serving Baltimore (and not serving 
Pittsburgh) as an intermediate point on Capital’s C-54 
all-cargo flights wdiich serve New York-Newark as a eoter- 
minal. 

Enforcement of such requirements so as to prevent this 
C-54 all-cargo service at Baltimore is not in the public 
interest and is an undue burden on Capital Airlines, for 
the following reasons: 

I. It Is In The Public Interest for Capital Airlines To 
Serve Baltimore (And Not Pittsburgh ) With C-54 All- 
Cargo Flights Which Also Serve New York-Newark. 

Capital’s all-cargo service at Baltimore with C-54 air¬ 
craft has developed a very substantial volume of air 
freight between Baltimore, Detroit and other cities to the 
west of Baltimore. This freight is now of such 

2 volume as to justify and require all-cargo stops at 
Baltimore with Capital’s much larger, C-54 aircraft. 

No other carrier is certificated or otherwise authorized 
to provide air service from Baltimore to Detroit and to 
many other western points served by Capital. In fact, 
no other certificated or registered air carrier is providing 
any all-cargo service at Baltimore at the present time. 
Capital’s all-cargo service from Baltimore to the west with 
C-54 equipment is therefore clearly in the public interest. 
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The only practical method whereby Capital may render\ 
such C-54 service is to serve Baltimore (and not serve 
Pittsburgh) as an intermediate stop on the C-54 flights 
which serve New York-Newark as a coterminal. Although 
Baltimore generates more freight to the west than can 
be handled properly on Capital’s Gift flights, the city does 1 
not as yet generate sufficient freight to justify the original 
tion of C-54 flights either at Baltimore or at Washington 
or Norfolk. Service at Baltimore as an intermediate stoji 
on C-54 flights serving New York-Newark will be economy 
ically feasible, however, and will in fact enable Capital to 
achieve operating economies of about $12,000 per month; 
On such flights the elimination of the stop at Pittsburgh 


is essential so that over-all flight times will not be materia 
ally increased. j 

Capital has been one of the leaders in the intensive 
development of air freight. It is the only certificated 
carrier to be an applicant in the Air Freight Case and to 
request a general exemption similar to that granted the 
non-certificated cargo carriers. For many months it has 
operated at least two C-54 aircraft in all-cargo services 
between New York and Chicago. Two C-47s have been 
integrated with these New York-Chicago schedules. One 
C-47 has operated from Washington to Baltimore, Pitts¬ 
burgh and Detroit, while the other has flown between 
Detroit and Milwaukee via intermediate cities in Michigan. 
Capital has recently placed a third C-54 in all-cargo service 
between New York and Minneapolis-St. Paul, and will 
institute service with a fourth C-54 in the very near 
future. 

3 As Capital’s air freight operation expands, it 

plans to utilize still more C-54 aircraft, and it wishtes 
to withdraw its C-47 aircraft from all-cargo service at the 
present time. While the C-47 aircraft have performed a 
valuable function in developing the freight potential (&s 


i 



——-■-- 
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at Baltimore) and in integrating Capital’s cargo service, 
their capacity is limited and their operation is marginal 
when compared to the C-54s. 

Capital's all-cargo service pattern, described above, has 
generated a very substantial volume of air freight between 
Baltimore and cities to the west served by Capital. The 
nightly C-47 schedules serving Baltimore (and also serving 
Washington for operational reasons) have been filled to 
capacity with Baltimore cargo even during the present 
off-peak season, and there is a consistent backlog of Balti¬ 
more cargo which cannot be accommodated. Capital pro¬ 
poses to replace these C-47 schedules with one nightly 
eastbound C-54 into Baltimore and one nightly westbound I 

C-54 out of Baltimore. 1 It has made a careful estimate 
that the eastbound flight will carry an average of S,000 
pounds destined to Baltimore while the westbound flight 
will carry 6,000 pounds of cargo originating in Baltimore. 

Obviously such loads at Baltimore should be carried on 
C-54s and not on C-47s, yet they would not warrant C-54 
service originating or terminating at Baltimore. Even if 
Baltimore generated still larger volumes of cargo for 
C-54 flights, operational factors would make it impractical 
for Capital to originate and terminate C-54 flights at Balti- ^ 
more. Capital has there none of the hangar and main¬ 
tenance facilities which would be required for the turn¬ 
around of flight equipment. 

All-cargo service at Baltimore with C-54s can be rendered 
by Capital, on a practical and economic basis, only by 
routing through Baltimore certain all-cargo flights which ^ 

originate and terminate at New York-Newark. New York- i 

Newark will provide the necessary backlog of through 


1 Capital proposes a flight nightly westbound from Newark to Baltimore, 
Detroit, Milwaukee and Minneapolis-St. Paul; and a flight nightly eastbound 
from Minneapolis-St. Paul to Milwaukee, Flint, Detroit, Baltimore and 
Newark. 
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cargo not otherwise obtainable, and it has the hangar and 
maintenance facilities required for turn-arounds. Neither 
Washington nor Norfolk would be a practical point 
4 at which to originate and terminate such flights 
because neither would generate a substantial backlog 
of air cargo; originating and terminating at such cities 
would result in a substantial amount of non-productiVe 
flight mileage. j 

The C-54 flights operating between New York-Newark, 
Baltimore and cities to the west, should not be required 
to stop at Pittsburgh. In conjunction with such flights 
Capital will be operating other all-cargo flights which will 
provide adequate service for cargo shipped between N6w 
York-Newark and Pittsburgh. Moreover, on the flights 
proposed via Baltimore a Pittsburgh stop would unduly 
delay air service. By not making the Pittsburgh stop these 
flights will save at least 30 minutes (assuming only five 
minutes on the ground at a Pittsburgh stop) and under 
normal operating conditions will save much more than 
30 minutes. Unless these time savings are achieved, the 
through traffic between New York-Newark and western 
cities will suffer. Also, there will be substantial savings 
in flight mileage and operating expense. 

Capital is already authorized to operate nonstop between 
Baltimore and Detroit on route No. 14, passing over Pitts¬ 
burgh as proposed here. Elimination of the Pittsburgh 
stop will therefore be in keeping with its present rofite 
certificates. 

No other carrier is certificated or otherwise 
to render cargo service between Baltimore, Detroit and 
the other western cities to be served by the proposed 
C-54 schedules. No other certificated or registered carrier 
can be hurt because none is providing any all-cargo service 
at Baltimore. Other carriers do operate directly between 
Baltimore and New York-Newark, but the air cargo tljiere 
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is very light, and in any event Capital would have no 
objection to a restriction preventing it from carrying local 
cargo between such cities. 

There being a strong demand for Capital’s proposed 
C-54 service from Baltimore to the west and there being 
no competitive impact of any significance upon other 
carriers, Capital’s proposed scheduling of C-54 equipment 
via Baltimore is eminently in the public interest. 

5 II. The Inability of Capital Airlines to Provide 

The Proposed C-54 Service Via Baltimore Subjects 
Capital To An Undue Burden Which Should Be Removed. 

Capital’s proposed scheduling of C-54 equipment via 
Baltimore will materially strengthen Capital’s all-cargo 
program, and will relieve Capital of an undue burden. 

As stated previously, Capital Airlines is expanding its 
C-54 fleet and wishes to withdraw its C-47 aircraft from 
service immediately. Service to Baltimore with C-54s as 
proposed here is the key to this plan. Baltimore is the 
only city at which Capital is unable to schedule its ex¬ 
panded C-54 fleet and its combination planes, on its exist¬ 
ing routes, so as to give proper freight service. Baltimore 
alone would thus compel Capital’s retention of C-47s when 
in fact the city needs and should have C-54s. 

Elimination of the C-47s through the proposed schedul¬ 
ing of C-54s will permit Capital to achieve savings of 
$11,685 per month, or $140,000 per year, in direct flight 
costs alone. Other important savings will be effected in 
indirect costs. Such savings are vital to Capital at this 
critical time in its history. 

The remarkable savings and relief to Capital are easily 
demonstrated. Capital will be operating a nightly C-54 
round trip between New York-Newark and Minneapolis-St. 
Paul, and this round trip will serve Baltimore with the 







25 


addition of only 81 flight miles each way. By such service 
at Baltimore and by new stops at other cities with C-54 
equipment, Capital will eliminate all of 1^02 daily flight 
miles operated at present by C-47 equipment . Capital’s 
direct flight costs are now S2 cents per mile for C-54s 
and 51 cents for C-47s. Elimination of the 1,302 dail^ 
flight miles of C-47s far more than counterbalances 
the slight additional flight mileage for C-54s, the net 
result being a saving of $11,685 monthly (assuming a cargb 
operation 22 days per month), or $140,000 per year, in 
direct flight cost alone. 

6 The facts presented here are specific and com¬ 

pelling. They clearly warrant the minor measure 
of relief requested, particularly when the present exemp¬ 
tion is compared with extremely broad exemptions which 
have been granted (on lesser showings) to the non-certrfi- 
cated cargo carriers. j 

It is readily apparent, therefore, that Capital’s pro¬ 
posed service with C-54s at Baltimore will be of gre^t 
benefit to the shipping public and will relieve Capital of 
an undue burden created by the technicalities of its route 
certificates. All this can and will be accomplished without 
injury to any other air carrier. 

i 

i 

i 

Wherefore, Capital Airlines urgently requests the 
Board to issue an exemption order so that Capital may 
serve Baltimore (and not serve Pittsburgh) as an inter¬ 
mediate stop on C-54 all-cargo flights which originate pr 
terminate at New York-Newark (with a restriction against 
carrying local New York/Newark-Baltimore traffic, if the 
Board see fit). 

i 

i 

# • • • # • • * ! • 
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Motion of Eastern Air Lines, Inc. to Dismiss Application 
for Exemption Order, Filed August 19, 1948. 

9 Capital has filed with the Civil Aeronautics Board 
(“the Board”) an application dated July 29, 1948, 

for an order exempting Capital “from the requirements 
of the Act [the Civil Aeronautics Act] and the regulations 
issued thereunder insofar as such requirements would 
otherwise prevent Capital from serving Baltimore (and 
not serving Pittsburgh) as an intermediate point on Capi¬ 
tals C-54 all-cargo flights which serve New York-Newark 
as a co-terminal.” 

In short, Capital requests authority to operate directly 
between New York/Newark and Baltimore—triplicating 
the services of Eastern and American between those points. 
Eastern provides fully adequate cargo service between 
New York/Newark and Baltimore. In its recent Opinion 
in the Middle Atlantic States case, Docket 674 et al., the 
Board denied Capital’s application to operate between 
Baltimore and New York/Newark. 

Capital also seeks to operate between New York/Newark 
and Detroit via Baltimore, overflying Pittsburgh, the junc¬ 
tion of its Routes 55 and 14. Under the terms of its 

10 certificates, Capital can fly between New York/ 
Newark and Detroit only via Pittsburgh since New 

York/Newark is on Capital’s Route 55 and Detroit is on 
Capital’s Route 14. 

Eastern opposes Capital’s request for an exemption. 
Briefly summarized, Capital’s arguments in support of 
its exemption request are as follows: 

1. Capital wants to abandon its C-47 all-cargo sched¬ 
ules to and from Baltimore (even though those schedules 
are “filled to capacity”, Application, p. 3) and to serve 
Baltimore on C-54 all-cargo flights to and from Detroit 
and points west. 


2. Capital does not want to originate and terminate 
C-54 all-cargo schedules at Baltimore to and from Detroit j 
and points west (as it could do under the terms of its i 
existing certificates), or at Washington or Norfolk (as 
it could do under the terms of its existing certificates). j 

3. Capital therefore desires to throw aside the require- j 
ments of its certificates and operate directly between ! 
New York/Newark and Baltimore, and between New j 
York/Newark and Detroit via Baltimore. 

I 

The Act does not contemplate the granting of exemptions j 
from its reauirements merely for convenience of an i 

l 

applicant earner. It would ne improper for the Board j 
to grant the relief requested. The Board has uniformly j 
denied similar relief sought by other applicants, including | 
Eastern. The Capital application in this case should be j 
treated in the same manner. 


THE ACT DOES NOT PERMIT THE GRANTING OF j 
THE RELIEF SOUGHT BY CAPITAL I 

It would be very pleasing to the selfish interests of some [ 
of the air carriers of this country if, whenever they were i 
faced with a real or imaginary operating problem imposed | 
by the requirements of the Act and of their certificates,! 
they could rush to the Board and secure exemption from ! 
those requirements—as Capital seeks to do in this case, j 
The Board has properly held, however, that its exemption! 
power under Section 416 of the Act is not to be used so as 
to circumvent the certificate requirements of the; 
11 Act. The “technicalities of its route certificates”! 

(Application, p. 6) from which Capital seeks relief 
are the basic and fundamental terms of Capital’s operating 






authority. If those requirements are to be changed they 
should be changed through amendment of Capital’s certifi¬ 
cates in a proceeding upon an application pursuant to Sec¬ 
tion 401 of the Act—and only after proof of public conveni¬ 
ence and necessity—and not by exemption authorization. 

Under Section 416, an applicant for an exemption order 
must show not only that the enforcement of the Act would 
be an “undue burden ... by reason of the limited extent 
of, or unusual circumstances affecting, the operations of 
such” applicant, but also that enforcement of the Act would 
be “not in the public interest.” The Board has held ( Uni¬ 
versal Air., Investigation Forwarding Activities, 3 C.A.B. 
698, 708 (1942)): 

“It seems obvious, however, that the Board should 
order such exemptions only in instances where it 
appears that compelling reasons of public interest 
demand the exemption. The mere fact that the exemp¬ 
tion would be to the individual interest of the pro¬ 
spective exemptee is not enough.” 

The Board has also said ( American Air. et al., Route 
Consolidations, 7 C.A.B. 337, 348-349 (1946)): 

“Several applications for temporary exemptions 
have been filed by applicants for route consolidations 
in this and other proceedings. We deem it appropriate 
to direct attention to the provisions of Section 416 
(b) (1), which limit exemptions of a carrier from the 
provisions of Title IV of the Act to instances in which 
the Board finds that enforcement is or would be an 
undue burden on the carrier by reason of the limited 
extent of, or unusual circumstances affecting, the 


“* Universal Air., Investigation Forwarding Activities, 3 C.A.B. 698, 
708 (1943)." 


29 


i 

i 

operations of such carrier, and is not in the public 
interest. As we have previously pointed out, 4 the ! 
mere fact that an exemption would be to the individual j 
interest of the prospective exemptee is not justification j 
for its grant, and the Board will order such exemptions 
only if it appears that compelling reasons of public 
interest demand the exemption.” 

| 

The public interest requires observance of the certificate j 
requirements of the Civil Aeronautics Act. Those require- | 
ments are, in the judgment of Congress, necessary ] 
12 ' to the sound development of the Nation’s air trans- j 
portation system. The mere fact that it would be 
to Capital’s interest to ignore those requirements is not a ! 
basis for exemption therefrom as the Board has ruled. j 
Capital can supply all of the Baltimore service under the j 
terms of its present certificates that it could under the j 
exemption sought, except service between Baltimore and \ 
New York/Newark. Eastern and other carriers operating i 
between Baltimore and New York/Newark provide fully , 
adequate cargo service, and Capital’s proposal not only ! 
is not required but should be rejected because of its ad- j 
verse effect upon such operations. Eastern is now incur- j 
ring operating losses and any diversion would only increase 
those losses and Eastern’s mail pay requirements contrary 
to the public interest. 

Capital’s allegation that it might be able to serve Balti¬ 
more with less expense to itself under the exemption re-j 
quested is not enough to warrant the granting of the | 
exemption relief sought. Eastern could supply service! 
between Washington and Chicago with less expense to 
itself if it did not have to stop at Louisville, the junction 
of its Routes 47 and 10. But the expense of providing 
service pursuant to certificate requirements is not a burden 


i 

i 
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which would warrant the granting of an exemption from 
the “technicalities of its route certificates”, without a new 
route hearing, as Capital urges in its application in this 
case. 

n 

IT IS NO “UNDUE BURDEN” UPON CAPITAL TO 
COMPLY WITH THE REQUIREMENTS OF THE 
CIVIL AERONAUTICS ACT AND ITS CERTIFICATES 

Capital wants to provide C-54 all-cargo service between 
Baltimore and Detroit and points west. Under its exist¬ 
ing certificates Capital can provide such service by flights 
originating and terminating at Baltimore, or at Washing¬ 
ton, or at Norfolk, or at other points south of Washington. 
But Capital sets itself apart from other carriers and asks 
special dispensation so as not to have to comply with the 
requirements of its certificates. 

13 Capital says that Baltimore would not generate 
as much cargo traffic as Capital would like to have 
if it originated and terminated C-54 all-cargo trips at that 
point. Therefore Capital wants to operate through Balti¬ 
more on trips originating and terminating at New York/ 
Newark. Many of Eastern’s originating and terminating 
stations do not develop as much traffic as Eastern would 
like to carry to and from such points, but Eastern never¬ 
theless fulfills its obligations under its certificates and the 
Act and serves such points without seeking exemptions 
under Section 416. 

Capital alleges that even if C-54 all-cargo trips were 
originated and terminated at Norfolk or Washington and 
operated through Baltimore there would not be as much 
traffic as it would like to carry. That is hardly enough to 
excuse Capital from the requirements of the Act. Eastern 


i 
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can now serve Boston and other New England points only j 
nnder a restriction which requires its Boston and New' | 
England schedules to originate and terminate at Boston on ! 
the north and at points south of Richmond or west of 
Charleston, West Virginia on the south and west. Because ! 
of that restriction Eastern incurs low load factors and j 

j 

heavy operating expenses in serving Boston and New j 
England points. Eastern has shown that savings of over j 
$500,000 annually could be effected by the removal of that j 
restriction and that such removal will enable Eastern to [ 
improve substantially its New England services (see East¬ 
ern’s Petition for Rehearing, Reargument and Reconsider- ! 
ation, filed April 5, 1948, in the Middle Atlantic States ! 
case, supra). 

However, when, at the time of the emergency created 
by the grounding of American’s DC-6 aircraft, which threw | 
the burden of providing service to and from Boston and! 
other New England points upon Eastern, Eastern sought 
relief through an application for an exemption order fromj 
the requirements of the restriction on Eastern’s New! 
England operations, the Board denied Eastern’s request! 
(Order No. E-1058; December 15, 1947) and left the de¬ 
termination of that change in the requirements of Eastern’s 
certificates for decision in the Middle Atlantic States case, 
supra. Eastern’s application for the removal of that re¬ 
striction is still pending pursuant to Eastern’s peti- 
14 tion for reconsideration, supra. Capital should not! 

be here granted relief w T hich it seeks by an exemption 
order. If the public convenience and necessity require the, 
service which it proposes, it should file an application 
and prove public convenience and necessity. It should not 
be allow'ed to circumvent the requirements of the Act. 

Capital also alleges that it cannot originate and termi^ 
nate C-54 all-cargo flights at Baltimore, as it is authorized 
to do by -the terms of its certificates, because it has np 
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“turn-around” facilities at Baltimore (Application, p. 3). 
That is hardly an argument which provides a basis for 
an exemption order. If Capital requires “turn-around” 
facilities at Baltimore it should supply them. If Eastern 
could operate between Detroit and Chicago, it could con¬ 
centrate all of its turn-around and maintenance facilities 
at Chicago and effect substantial economies. But if East¬ 
ern abandoned its turn-around facilities at Detroit, and 
sought an exemption order to permit it to operate between 
Detroit and Chicago, Capital would unquestionably be the 
first carrier to complain. 

Capital further alleges that the exemption sought would 
make possible certain savings in operating expenses 
through the elimination of present C-47 all-cargo schedules 
(Application, p. 5). However, it clearly appears from 
Capital’s application that the C-47 mileage is to be re¬ 
placed with C-54 mileage and everyone knows that C-54’s 
are more expensive to operate than C-47’s. Thus Capital’s 
alleged savings are actually non-existent. Furthermore, 
it clearly appears that the addition of Baltimore to Capi¬ 
tal’s flights between New York/Newark and Detroit would 
add 81 miles each way to the flight mileage (Application, 
p. 5), and such additional mileage obviously would mean 
additional expense for Capital. 

The traffic which Capital proposes to serve pursuant to 
its requested exemption is New York-Detroit, and Balti- 
more-Detroit traffic. It specifically requests relief from 
serving New York-Pittsburgh, Baltimore-Pittsburgh and 
Pittsburgh-Detroit traffic on its proposed C-54 all-cargo 
flight. Before it could show any advantage, even to itself, 
in its proposal, it must show that Baltimore-Pitts- 
15 burgh and Pittsburgh-Detroit traffic (which it pro¬ 
poses to abandon) will not provide as good loads as 
New York-Detroit traffic (which it would carry via Balti¬ 
more). Certainly, the Baltimore-Pittsburgh and Pitts- 
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burgh-Detroit traffic together with the other traffic which 
could be served by Capital on a Route 14 flight through 
Baltimore, such as traffic to and from Norfolk and Wash-! 
ington, will provide adequate loads for a C-54 if the loads j 
into and out of Baltimore are as heavy as represented by! 
Capital. ! 

However, even if Capital would be able to achieve sav-l 
ings through the exemption relief sought, the failure to j 
achieve such savings is not an “undue burden” which would! 
justify an exemption from the requirements of the Act.! 
Eastern now serves Dothan on its Route 5 subject to a 
restriction which requires all Route 5 Dothan trips to| 
originate and/or terminate at Atlanta or points north. 
Eastern operates schedules between Miami, New Orleans, 
Houston and San Antonio via Montgomery and not via 
Dothan because of that restriction. Eastern could substan¬ 
tially shorten the mileage of its Miami-San Antonio flights 
and save thousands of dollars monthly by operating 
through Dothan instead of through Montgomery. Buti 
Eastern has not sought the removal of the Dothan re¬ 
striction by an exemption request but by an amendment 
to its certificate pursuant to an application under Docket 
3406. If economies of operation are grounds for changes 
in operating authority through exemption, Eastern has in 
mind several exemptions which it could advantageously use 
immediately. If the Board should grant Capital’s applij 
cation in this proceeding, Eastern would logically be enf 
titled to exemption relief at Dothan and other points and 
would request appropriate exemptions. 

Capital may now T operate between New York/Newark 
and Baltimore via Harrisburg, the junction of its Routes 
55 and 34. Capital has advanced no reasons why it should 
not operate in such manner. 

It is plain that it should be no “undue burden” upoip 
Capital to perform its certificated services in accordance 
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with the terms of its certificates and the requirements of 
the Act. Capital’s application does not show that it is 
subject to any burden which would warrant an exemption 
under Section 416 of the Act. 

in 

THE EXEMPTION AUTHORITY REQUESTED BY 
CAPITAL WOULD HINDER, NOT HELP, CAPITAL’S 

CARGO SERVICE 

16 It is plain that Capital’s request is premised upon 
a belief that the Baltimore airport can accommodate 
unrestricted operation by C-54 cargo aircraft. That is 
not the case. C-54 aircraft with P&"W R-2000-13 engines 
have a maximum allowable take-off weight of 73,000 pounds 
and a maximum landing weight of 63,500 pounds. The 
tabulation below shows maximum allowable take-off 
weights and landing weights for C-54 aircraft with P&W 
R-2000-13 engines in operating at the Baltimore airport 
as compared with such weights for operations at unre¬ 
stricted airports: 


• 

Maximum 


Maximum 



Allowable 


Allowable 



Take-Off 


Landing 


Baltimore 

Weight 


Weight 


Runway 

at Baltimore 

Unrestricted 

at Baltimore 

Unrestricted 

No. 4 

61,000 

73,000 

55,000 

63,500 

No. 9 

67,400 

73,000 

57,500 

63,500 

No. 14 

66,400 

73,000 

Not allowed 

63,500 

No. 18 

64,000 

73,000 

51,400 

63,500 

No. 22 

64,600 

73,000 

Not allowed 

63,500 

No. 27 

66,000 

73,000 

57,900 

63,500 

No. 32 

64,000 

73,000 

58,000 

63,500 

No. 36 

64,000 

73,000 

54,700 

63,500 
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The weights allowed for C-54 aircraft with P&W R-2000- 
13 engines are the maximum weights allowed for any C-54! 
aircraft. Eastern is not informed as to the type of engines 
which Capital has installed in its C-54 aircraft. Eastern | 
is not informed as to the type of engines which Capital has 
installed in its C-54 cargo aircraft, bnt if those engines are 
smaller than P&W R-2000-13 engines (such as P&W R-2000- 
9 engines), the maximum allowable take-off and landing 
weights would be considerably lower than those indicated 
in the table above. 

i 

The maximum payload for C-54 aircraft with P&W' 
R-2000-13 engines is approximately 19,000 pounds. The 
payload of C-47 aircraft is in the neighborhood of 7,000 
pounds. 

It can be readily seen from the table above that C-54 
aircraft would operate into and out of the Baltimore Muni^ 
cipal Airport under a substantial and severe weight 
17 penalty. Under some circumstances Capital could 
carry very little, if any, cargo in such aircraft in 
excess of that which it is now able to carry in C-47 aircraft! 
Washington and Norfolk surely can generate sufficient 
cargo to use any available capacity on a C-54 operating 
through Baltimore to Detroit. j 

Capital, of course, has its main operating facilities at 
Washington, and that is an ideal terminal for its all-cargb 
flights operating between Baltimore and Detroit. 

Capital is being unrealistic when it asserts that it con L 
veniently could serve Baltimore on its all-cargo C-54 flights 
between New York and Detroit. If Capital should obtain 
any sizable payload at New York, it probably would bfe 
unable to land at Baltimore because of the restrictions on 
landing weights at the Baltimore Municipal Airport. If 
the maximum allowable take-off weight at the Baltimore 
Municipal Airport should not allow a payload in excess 

of the 8,000 pounds which Capital estimates that city will 

i 

i 

. i 

I 

I 
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generate on an average (Application, p. 3), Capital would 
have to fly empty between New York and Baltimore. Such 
an operation would be senseless when it is possible to 
originate the trip at Washington, only 40 miles distant 
from Baltimore, or at Baltimore itself. 

It will be noted that Capital does not claim that any 
improvement would accrue to its New York-Detroit all 
cargo service by operating through Baltimore. That ser¬ 
vice would be penalized by a circuity of at least 81 miles 
(Application, p. 5). 

It is plain that Capital can provide all-cargo service for 
Baltimore at the present time most expeditiously by using 
C-47 all-cargo aircraft. The payload of a C-47 operating 
into and out of Baltimore, in many cases, is as great as 
that of a C-54. Capital points out (Application, p. 5) that 
its direct operating cost per mile for C-47 aircraft is 51^ 
as compared with 82^ for C-54 aircraft. 

It is plain that Capital’s proposed operation under the 
exemption here requested would result in poorer service 
and greater expense because of the limitations of 
18 the Baltimore airport and the excess mileage which 
Capital proposes to operate between New York/ 
Newark and Detroit. 


IV 


CAPITAL’S MOTIVE IN SEEKING AN EXEMPTION 
ORDER IS NOT TO IMPROVE ITS CARGO SERVICE 
AT BALTIMORE, BUT, BY SUBTERFUGE, TO ES¬ 
TABLISH A WASHINGTON-BALTIMORE-NEW YORK 

ROUTE. 

Capital seeks to obtain through an exemption order 
that which it was denied in the Middle Atlantic States case, 
supra. Capital, through subterfuge, seeks a Washington- 
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Baltimore-New York route. The fact that Capital has no 
bona fide desires to improve its cargo service at Baltimore 
is indicated by the fact that it apparently has not even 
examined the operating requirements for C-54 aircraft at! 
the Baltimore Municipal Airport. ! 

Capital historically has sought numerous new authoriza^ 
tions on one pretext, and then used such authorization? 
as wedges to acquire still other new authorizations. 

For example, Capital originally sought, and was 
awarded, a new route between Norfolk and Knoxville vi^ 
Raleigh, Greensboro, Winston-Salem and Asheville, on the 
basis of alleged local service needs. Eastern opposed 
such authorization on the ground that it would be an uu- 
economic and wasteful operation for Capital. After obtain¬ 
ing that route, Capital later used the alleged weakness 
of that local service authorization as a basis for a demand 
for a through service route between Washington and 
Richmond on the one hand and Memphis on the other. 

Another example: Capital sought a route between Pitts¬ 
burgh and Birmingham allegedly to serve the community 
of interest between steel industrv establishments at both 

* i . 

terminals. Capital later used the alleged weakness of its 
route as a basis for extensions to New York, Mobile afid 
New Orleans so as to duplicate Eastern between New York 
on the one hand and Birmingham, New Orleans and Mobile 
on the other. j 

If Capital should be granted an exemption allowing it 
to operate C-54 all-cargo flights between New York on the 
one hand and Baltimore on the other, it would un- 
19 doubtedly soon seek to convert such exemption into 
authority to carry all classes of traffic, including 
passengers and mail, in addition to cargo. ! 

! 

Wherefore, Eastern respectfully requests that the Board 
summarily deny Capital’s application for an exemption 


i 

I 

i 
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order for the reasons herein set forth. In the alternative, 
Eastern requests that Capital’s application be set down 
for hearing. 


• •••••••• 

Answer of Capital Airlines to Eastern’s Motion to Dismiss 
Application, Filed Angnst 31, 1948. 

20 On July 29, 1948, Capital Airlines filed herein an 
application for an order exempting Capital from 

the requirements of the Act and the regulations insofar 
as they would otherwise prevent Capital from serving 
Baltimore (and not serving Pittsburgh) as an intermedi¬ 
ate point on Capital’s C-54 all-cargo flights which serve 
New York-Newark as a coterminal. In support of that 
application Capital set forth many detailed facts demon¬ 
strating that: 

a. It is in the public interest for Capital Airlines to 
render such improved service at Baltimore, and 

b. Capital’s inability to render such service constitutes 
an undue burden on Capital, with unnecessary costs 
amounting to $140,000 per year at the minimum. 

21 American, TWA and United render service from 
Baltimore to the west and are the carriers which 

might conceivably object to Capital’s application. Sig¬ 
nificantly, none of these carriers has objected. Their 
failure to object no doubt arises from the fact that none 
of them renders all-cargo service at Baltimore and none 
of them will be affected by Capital’s service in any ma¬ 
terial way. 
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Only Eastern has objected. Eastern filed a motion to | 
dismiss (dated August 19, 1948) which is utterly lacking 
in merit. Capital hereby answers such motion as follows: j 

1. Eastern’s prime argument is that Capital will injure 
Eastern by diverting local cargo traffic between New 
York/Newark and Baltimore. This is an untenable argu¬ 
ment for the following reasons: 

a. In its application Capital stated its willingness to 

accept a restriction against carrying New York/ 
Newark-Baltimore local traffic, should the Board see 
fit to impose it j 

b. The local air cargo traffic between New York/Newark; 
and Baltimore is very limited because of the short¬ 
ness of the haul, the fast and frequent surface trans¬ 
portation, and Eastern’s failure to provide Baltimore 
with all-cargo service. 

c. Therefore, even if Capital is not restricted, its pro4 

posed service will have no injurious effect whatsoever 
on Eastern. ! 

i 

2. Eastern also argues that “the Act does not permit 
the granting of the relief sought by Capital” (Point 1)1 
But in making this argument Eastern has completely 
ignored the numerous facts set forth in Capital’s applica¬ 
tion. These facts show that Capital’s proposal fully meets 

the statutory standards. That is, it will be “ii 
22 the public interest” and it will also relieve Capital 
of an “undue burden”. It will be in the public 
interest because it will bring a much improved cargo 
service to the city of Baltimore. It will relieve Capital 
of an “undue burden” by permitting Capital to eliminate 
its C-47 equipment and to achieve operating savings of 
at least $140,000 per year. 
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3. Eastern has also misinterpreted some of the facts 
of Capital's application. Eastern states that Capital will 
eliminate its C-47 flights only by operating new C-54 
flights, and that “Capital's alleged savings are actually 
non-existent”. (Motion, p. 6). This is not true. In its 
application Capital set forth clearly that its proposed 
service pattern will enable it to eliminate all its C-47 
schedules, which are marginal in nature. The service now 
rendered by C-47 flights will then be rendered by Capital’s 
existing flights, with very little additional mileage for 
the existing flights. Capital now operates C-47 service 
from Baltimore to the west. This, and all of Capital's 
other C-47 service, will be rendered instead by existing 
C-54 schedules and combination flights. Obviously there 
will be very substantial savings in direct flying costs as 
stated in Capital's petition. 

Contrary to Eastern's statement, Capital does not “pro. 
pose to abandon” any of its services. As stated in Capital's 
original petition, concurrent all-cargo service presently 
operating between New York/Newark and Pittsburgh will 
be continued. Furthermore, fill-up space on Capital's 
regular combination flights between Baltimore and Pitts¬ 
burgh, as well as between Norfolk, Washington and Pitts¬ 
burgh, will be more than adequate to handle all 
23 cargo requirements between those cities. Thus 
Capital can and will continue to render a complete 
cargo service between all of its cities but at a greatly 
improved operating efficiency and with a great savings 
in cost. All of these factors are in the public interest. 

4. Eastern further urges that failure to achieve savings 
in operating costs does not constitute an “undue burden” 
(Motion, p. 7). Eastern should know better than this. 
Prior to its route consolidation Eastern sought and ob¬ 
tained an exemption to omit stops at Tallahassee, a route 
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junction point. Eastern there demonstrated “undue j 
burden” in the only possible way, by showing savings in 
operating costs. Also, American sought and obtained anj 
exemption to omit stops at New York, then a route junc-j 
tion point, so that it might operate Washington-Boston 
nonstops. Again “undue burden” was demonstrated by 
proof of operating economies through improved service 
to the public. 

Eastern suggests that Capital might operate between 
New York/Newark and Baltimore via Harrisburg (Motion, 
p. 7). Eastern does not know, as Capital does, that th^ 
Harrisburg airport will not accomodate C-54 equipments 

5. Eastern contends that operation of Capital’s C-54S 
will be severely restricted at the Baltimore airport, and 
in support of this statement sets forth certain statistic^ 
as to take-off and landing weights (Motion, pp. 8, 9)i 
Capital knows not where Eastern obtained such statistic^. 
They are not the correct statistics for Capital’s aircrafts 

Prior to filing its application herein Capital was fully 
cognizant of the fact that its operation of C-54p 
24 at Baltimore might be restricted to some extent 
by take-off and landing weights. Capital carefully 
analyzed this problem, with respect to the applicable 
weights on its own aircraft, and ascertained that such 
restrictions wfill have no detrimental effect on its proposed 
operation. The theoretical statistics and conclusions qf 
Eastern are worthless. 

Contrary to Eastern’s statement, Capital’s service at 
Baltimore with C-54s (in lieu of C-47s) will very sub¬ 
stantially increase the payload available at Baltimore. 
Capital’s C-47s have a payload of only 5,500 pounds. With¬ 
out restrictions Capital’s C-54s have payloads ranging 
from 17,000 to 18,000 pounds. When effect is given to the 
restrictions which will be applicable at Baltimore, 
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Capital’s C-54s will still have effective payloads of at least 
14,000 pounds. This is two and one-half times the pay- 
load presently available on Capital’s C-47s. Again 
Eastern’s motion is seen to be utterly lacking in merit. 

Capital submits that it has made a full and proper 
showing for the issuance of an exemption order, and that 
there is nothing in Eastern’s motion to rebut this showing. 

Wherefore, Capital Airlines respectfully requests that 
the Board grant the application for an exemption order 
which it filed previously herein, and that Eastern’s motion 
to dismiss be denied forthwith. 

• •••••••• 

Letter of Eastern Air Lines in Reply to Answer of Capital, 

Filed September 16, 1948. 

26 As counsel for Eastern Air Lines, Inc., we are in 
receipt of “Answer of Capital Airlines to Eastern’s 
Motion to Dismiss its Application for an Exemption 
Order”, dated August 31, 1948, and filed under the above- 
mentioned docket number. Capital’s application, dated 
July 29, 1948, asks for exemption from the requirements 
of the Act and the Board’s regulations insofar as such 
requirements would otherwise prevent Capital from 
serving Baltimore as an intermediate point on C-54 all¬ 
cargo flights which serve New York/Newark as a co¬ 
terminal and require Capital to serve Pittsburgh on such 
flights. By motion, dated August 19, 1948, Eastern moved 
to dismiss Capital’s application for an exemption order 
on the grounds that Capital had shown no reasons justi¬ 
fying the exemption sought and that the authorization 
of such an exemption would injure Eastern without bene¬ 
fit to the public. In its “Answer” to Eastern’s motion, 
Capital has failed to meet specifically any of the grounds 
presented in Eastern’s motion for dismissal of Capital’s 
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application or to submit any reasons justifying its re¬ 
quest. | 

Eastern has objected to the issuance of an exemption 
order which would permit Capital to operate cargo flights 
between New York/Newark and the West via Baltimore 
in part because the traffic between New York/Newark and 
Baltimore is fully and adequately served by the present 
carriers and additional service would only injure the 
carriers presently serving such traffic without providing 
any benefit to the public. Although Capital has stated 
that it is willing to accept a restriction against carrying 
local New York/Newark-Baltimore traffic, it is clear from 
Capital’s “Answer” that it desires and intends, if per¬ 
mitted, to carry such traffic, for Capital continues to argufe 
that the exemption requested by it is justified without any 
restriction (Answer, p. 2). Capital’s arguments bear out 
Eastern’s contention that Capital does not sincerely de¬ 
sire to operate its proposed C-54 flights under a restriction 
against carrying local New York/Newark-Baltimore 
27 traffic and that its subject application is designed 
to be only the first step in a plan whereby Capital 
would enter fully into providing local New York/Newark- 
Baltimore service. 

Moreover, Capital admits that “the local air cargo 
traffic between New York/Newark and Baltimore is vety 
limited because of the shortness of the haul, fast and 
frequent surface transportation” (Answer, p. 2). It is, 
therefore, clear from Capital’s own statement that existing 
services, including Eastern’s, will be substantially in¬ 
jured by Capital’s proposal without any compensating 
advantage to the public. ! 

It is interesting to note, also, that even though Capital • 
asserts that the local air cargo traffic between New 
York/Newark and Baltimore is limited, it attempts to 
confuse the issues by belaboring Eastern for not pro- 


i 







44 


viding all-cargo service for Baltimore. Eastern serves 
Baltimore with one all-cargo C-47 flight per day each way, 
and on this point Capital’s argument is without founda¬ 
tion in fact. 

Although Capital vehemently asserts that it does not 
propose to abandon any of its services (Answer, p. 3) it 
states that “its proposed service pattern will enable it 
to eliminate all of its C-47 schedules” (Answer, p. 3). 
Certainly, Capital must state its case more clearly than 
it does by the above-mentioned apparently contradictory 
statements. The Board and Eastern are entitled to a clear- 
cut statement of the facts upon which Capital bases its 
request, and so far Capital has made only general asser¬ 
tions of estimated economies without showing how such 
economies could not be effected under its existing au¬ 
thorizations. 

Capital admits that its C-54’s will operate into and out 
of Baltimore with a payload capacity of only 14,000 
pounds and that it is presently operating into Baltimore 
with C-47’s having a payload capacity of 5500 pounds. 
It is clear that the cargo traffic available to Capital be¬ 
tween Baltimore and the points west of Pittsburgh must 
exceed 5500 pounds per flight since Capital contends that 
a C-47 flight cannot provide the required capacity. It is 
expectable, therefore, that, at most, the capacity available 
on the proposed C-54 flights to carry traffic other than 
that between Baltimore and points west of Pittsburgh 
will not exceed approximately 5500 pounds, or roughly 
the capacity of one C-47. Thus, even if the C-54 flights 
serve only the traffic between Baltimore and points west 
of Pittsburgh, such flights could expect a load factor of 
over 60 per cent. 

It would appear from general considerations that the 
traffic between Washington and Norfolk on the one hand 
and Pittsburgh and the West on the other and the traffic 




between Baltimore and Pittsburgh would almost assure 
capacity C-54 flights without carrying any traffic 
28 to and from New York/Newark. In any event 
Capital certainly has cited no specific data which 
prove the contrary. 

Capital states that after the inauguration of its pro¬ 
posed C-54 flights it will operate C-47 all-cargo flights | 
between New York/Newark and Pittsburgh. Under the 
restrictions in Capital’s Route 55 certificate such flights j 
must be continued beyond Pittsburgh, either to the South j 
or to the West. As a consequence of Capital’s proposal, j 
it is also clear that the traffic between New York/Newark j 
and points west of Pittsburgh must amount to approxi-l 
mately 5500 pounds or more per flight (14,000 pounds ; 
capacity less 8500 pounds traffic to and from Baltimore). 
Manifestly, C-54 all-cargo operations between New York/j 
Newark, Pittsburgh and the West would produce loads 
of at least 11,000 pounds or a load factor of 79 per cent; 
Capital can hardly complain that such load factors rep^ 
resent an uneconomical use of its aircraft. 

Except for general assertions apparently lacking any 
foundation in fact, Capital has utterly failed to give any 
grounds which would warrant the exemption order sought^ 
The only real facts submitted are those relating to pay- 
loads and these facts were provided only in reply tp 
specific data submitted by Eastern in its Motion to Dis- 

' I 

miss. Moreover, these facts submitted by Capital tend 
to disprove any need for the exemption order sought by 
Capital, as shown above, and certainly do not support 
Capital’s application in the absence of further showing. 

Unless certificates of public convenience and necessity 
are to be regarded as merely technical documents having 
no substantive value, the terms and conditions of such 
certificates should not be avoided by the mere assertion 
by the holder that it prefers to operate contrary to such 



46 


terms and conditions and believes that it thereby can 
operate more economically. 

Section 292.4 of the Board’s Economic Regulations per¬ 
mits an exemption only when an undue burden is imposed 
upon the carrier by reason of-“unusual circumstances” 
affecting the operations of the carrier or by reason of 
the “limited extent” of its operations. Clearly, the opera¬ 
tions of a carrier which serves the entire eastern half of 
the United States and almost every major city therein 
cannot justify an exemption on the ground of the limited 
extent of its operations. And Capital has failed to show 
any unusual circumstances affecting its operations which 
would justify the exemption sought The absence of 
adequate equipment at Baltimore may or may not be 
unusual in the case of Capital, but the cure for such a 
difficulty is for Capital to comply with its duty to provide 
adequate service and equipment and not for Capital to 
seek further avoidance of its certificate obligations. 
29 Eastern again respectfully asks that the Board 
dismiss Capital’s application for an exemption 

order. 

• •••••••• 

Petition of Eastern Air Lines for Reconsideration of Order 
Granting Exemption, and Motion for Stay, Filed 
November 2, 1948. 

31 Comes now Eastern Air Lines, Inc. (“Eastern”) 
and petitions the Civil Aeronautics Board (“the 
Board”) for reconsideration of the Board’s order dated 
September 27, 1948 (Orders Serial No. E-2019) granting 
Capital Airlines, Inc. (“Capital”) a temporary exemption 
allowing it to serve Baltimore and omit service to Pitts¬ 
burgh on its C-54 all-cargo flights serving New York/New¬ 
ark (provided that Capital shall not engage in local air 
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transportation between New York/Newark and Baltimore), | 
and requests a stay of said exemption order pending dis- | 
position of this petition, and in support of this petition 
Eastern says: j 

I 

INTRODUCTION i 

i 

I 

i 

On July 29, 1948 Capital filed an application (herein- j 
after referred to as CapitaTs “Application”) for an ex- j 
eruption order (assigned Docket No. 3432) which would 
allow it to serve Baltimore (and not serve Pittsburgh) as 

i 

an intermediate stop on C-54 all-cargo flights which origin¬ 
ate or terminate at New York/Newark (with a restriction i 
against carrying local New York/Newark-Baltimore traf¬ 
fic, if the Board should see fit) alleging that such! 
32 an exception was necessary to enable Capital to I 
provide adequate all-cargo service between Balti-j 
more on the ooe hand and Detroit and other cities to the 
west of Baltimore on the other hand. 

On Ausust 19, 1948 Eastern filed a motion to dismiss 
Capital’s application under Docket 3432 (hereinafter re-^ 
ferred to as Eastern’s “Motion”), pointing out: 

1. The Act does not permit the granting of the relief 

sought by Capital; j 

i 

2. Compliance with the requirements of the Civil Aero¬ 
nautics Act and its certificates is no “undue burden” upon 

• i 

Capital; j 

i 

i 

3. The exemption authority requested by Capital would 
burden, not help, Capital’s cargo service; and 

i 

I 

4. Capital’s motive iri seeking an exemption is not to 
improve its cargo service to and from Baltimore, but, by 


I 







— 
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subterfuge, to establish a Washington-Baltimore-New York 
route. 

On August 31, 1948 Capital filed what it chose to call 
“Answer of Capital Airlines to Eastern’s Motion to Dis¬ 
miss Petition” (hereinafter referred to as Capital’s “An¬ 
swer”). This “Answer” failed entirely to meet the objec¬ 
tions raised by Eastern in its Motion to Dismiss, as Eastern 
subsequently pointed out in a letter to the Board dated 
September 16, 194S (Eastern’s “letter”). 

However, without discussing Eastern’s objections, the 
Board on September 27, 1948 issued the order referred 
to hereinabove granting Capital’s application. 

It should be noted at this point that the exemption au¬ 
thority granted Capital far exceeds that necessary to ac¬ 
complish the purpose for which Capital stated that ex¬ 
emption authority was necessary. Although Capital sought 
exemption only to improve its cargo service from Balti¬ 
more to the west, the Board’s order might be construed to 
allow Capital to provide all-cargo service between New 
York/Newark on the one hand and Washington, Norfolk, 
Raleigh/Durham, Greensboro/High Point, Winston-Salem 
and Charlotte, for example, on the other hand, via Balti¬ 
more. 

33 Eastern now seeks reconsideration of the Board’s 
order E-2019 on the following grounds: 


1. Capital is not entitled under the provisions of Sec¬ 
tion 416 (b) of the Act to an exemption such as has been 
granted it by the Board; and 


2. The Board has not accorded Eastern substantive and 
procedural due process required by the 5th Amendment. 
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CAPITAL IS NOT ENTITLED UNDER THE PROVI¬ 
SIONS OF SECTION 416 (b) OF THE ACT TO AN 
EXEMPTION SUCH AS HAS BEEN GRANTED IT BY 

THE BOARD 

In its order granting Capital the exemption in question, 
the Board listed the representations made by Capital in 
applying for the exemption as follows: 

* 

(1) that applicants all-cargo service to Baltimore has 
developed a volume of air freight between Baltimore, 
Detroit, and other cities to the west of Baltimore sufficient 
to justify service with C-54 aircraft; 

(2) that no other carrier is authorized to provide ser-j 
vice from Baltimore to Detroit and other western points 
served by applicant; 

i 

(3) that no certificated or registered air carrier is pres^ 
ently providing any all-cargo service at Baltimore; 

(4) that although Baltimore generates more freight tb 
the west than can be handled properly on C-54 flights^ 
the city does not generate sufficient freight to justify the 
origination of C-54 flights either at Baltimore, Washings 

w i 

ton or Norfolk: ! 

• i 

! 

(5) that service to Baltimore as an intermediate stop oh 
C-54 flights serving New York/Newark and the elimination 
of C-54 service will enable the applicant to achieve sub¬ 
stantial operating economies; 

i 

i 

(6) that omitting stops at Pittsburgh on the proposed 
flights via Baltimore will effect savings in flight time, 
flight mileage and operating expense; and 
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(7) that applicant will operate other all-cargo flights 
which will provide adequate service between New York/ 
Newark and Pittsburgh. 

It is highly significant that the Board did not find that 
a single one of these representations in point of fact was 
true. This point will be elaborated upon in Section 
34 II of this petition for the reason that the failure 
to make any such findings has denied Eastern due 
process of law. 

The Board obviously could not find that Capital’s rep¬ 
resentations were true (other than that Capital has a 
monopoly of Baltimore-Detroit business and that it is 
quicker and cheaper operationswise to nonstop Pittsburgh 
than to serve that point). 1 

Some of Capital’s representations are obviously untrue 
and were untrue at the time the Board issued the exemp¬ 
tion order,—such as that no certificated air carrier is pro¬ 
viding all-cargo service at Baltimore. Eastern’s Septem¬ 
ber 15th revised schedules included a C-54 all-cargo sched¬ 
ule serving Baltimore and also serving New York/Newark, 
Washington, Kichmond, Raleigh/Durham, and Atlanta. 
This fact was brought to the Board’s attention at the oral 
argument in the Air Freight case, Docket 810 et al., on Sep¬ 
tember 16, 1948. The Board’s order exempting Capital 
was issued eleven days after this fact had been brought 
to its attention. This fact also was set forth in Eastern’s 
letter of September 16, 1948, which the Board apparently 
has not considered. 


i Neither Eastern nor the Board, of course, could possibly ascertain 
Capital’s actual intentions with respect to New York*Pittsburgh service, but it 
is worth noting that in the past several times Capital has not lived up to its 
representations. (Compare promises as to services and economies in Boston- 
New Orleans case, Docket 730, et al., and Southeastern States case, Docket 501, 
et al. with Capital’s actual performance.) 
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The Board obviously could have had no knowledge as | 
to the verity or falsity of the remainder of Capital’s rep- ! 
resentations. They were controversial in nature and j 
Eastern’s representations contradicticted those of Capi- I 
tal. The facts of the situation could only have been dis- j 
covered through a hearing as requested by Eastern in its j 
Motion to Dismiss. The Board’s decision to grant Capital j 
an exemption, therefore, is arbitrary and in disregard of j 
facts which the Board has declined to ascertain. 

For example, Capital represented that it has developed 
a volume of air freight between Baltimore, Detroit! 
35 and other cities to the west of Baltimore sufficient! 

to justify service with C-54 aircraft, but not suffi-! 
cient to justify the origination of C-54 schedules at either 
Baltimore, Washington or Norfolk. The Board certainly 
ought to have required Capital to prove the truth of such 
a fantastic assertion. j 

To justify this representation, Capital would have to 
prove that as a normal proposition the volume of air 
freight into and out of Baltimore from and to Detroit ancj. 
points west is greater than the capacity of an originating 
C-47 schedule, yet much less than that of an originating 
C-54 schedule—in other words, between 5500 pounds and 
14,000 pounds (and presumably only slightly more than 
5500 pounds) according to Capital’s assertions at page 5 
of its Answer. \ 

Capital’s , application indicates that it has been serving 
Baltimore as an intermediate point on its C-47 schedule 
between Washington and Detroit. It is obvious that a 
smaller amount of Baltimore air freight can be carried 
when that city is served as an intermediate point than if 
it were served as a turn-around point. Although Capital 
asserts (Application, p. 3) that Washington was served 
for operational reasons only, it is highly significant that 
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Capital did not give Eastern and the Board any indication 
as to the volume of Washington cargo carried on that 
schedule. 

Although Eastern does not underestimate for one mo¬ 
ment the cargo-generating capacity of Baltimore, it is 
apparent that the Board could not have known Baltimore’s 
cargo needs to and from Detroit and points west on Capi¬ 
tal’s system demand more than an originating C-47 sched¬ 
ule, or less than an originating 054 schedule, or a C-54 
schedule originating at Washington, Norfolk, Richmond 
or other point on Capital’s system. 

On the other side of the question, Capital asserts (Ap¬ 
plication, p. 3) that there has been a consistent backlog of 
traffic which cannot be accommodated. No indication was 
made of the size of- this backlog. Actual figures 
36 might show that the backlog was of such proportions 
as to justify a C-54 schedule originating at Balti¬ 
more or Washington or other point to the south. 

Nor did Capital give any indication as to the total vol¬ 
ume of its air freight traffic between Norfolk and Wash¬ 
ington on the one hand and Detroit and points west on the 
other. Washington consistently has been one of the heavi¬ 
est air freight generating centers on Eastern’s system. 
It would seem very likely that it would also be a heavy 
air freight generating center on Capital’s system. The 
economic characteristics of Norfolk similarly would in¬ 
dicate that it should be a heavy air freight producing cen¬ 
ter. At any rate it would seem certain that Norfolk, Wash¬ 
ington and Baltimore together would generate enough air 
cargo to and from Detroit and points west to justify orig¬ 
inating a C-54 schedule at one of those cities rather than 
operating a C-54 “dead-head” 180 miles between Balti¬ 
more and New York. 

In view of the fact that the traffic between New York 
and Detroit and points west could be carried more ex- 
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peditiously on schedules which do not operate circuitously j 
via Baltimore, it is apparent that Capital would be just as I 
well off if it originated a C-54 schedule at Norfolk or j 
Washington, even if that schedule virtually “dead-headed” j 
all the way to Baltimore. | 

As has been pointed out above Capital did not attempt i 
to present to the Board any actual figures as to its traffic j 
at Norfolk, Washington and Baltimore. It contented it- | 
self with asserting (Application, p. 3): i 

j 

“ It [Capital] has made a careful estimate that the j 
eastbound flight will carry an average of 8,000 pounds i 
destined to Baltimore while the westbound flight will ! 
carry 6,000 pounds of cargo originating in Baltimore.” j 

Such an estimate is wholly meaningless unless its factual j 
basis is given. Capital nas advanced no facts to support i 
its estimates—and the verity of any such facts, if presented, j 
could only be tested at a hearing. Eastern has had ex-j 
perience with Capital’s “estimates” before and knows that! 

they should be subjected to cross examination. j 
37 Furthermore, two other vital considerations have 
been side-stepped by Capital and overlooked by the 
Board. The first is that Capital’s C-54 all-cargo schedules 
carry air express and air mail in addition to air freight 
There is no indication that Capital’s estimate included air 
mail and air express. The addition of air express and air 
mail to the air freight between Norfolk, Washington and 
Baltimore on the one hand and Detroit and points west 
on the other would certainly make up a cargo load suffif 
cient to justify the origination of a C-54 cargo schedule 
at one of those cities if such traffic is not included in Cap}- 

i 

tal’s estimate. 

On the other hand, if Capital’s estimate does include 
air mail and air express, it may very well be that by 
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making more efficient use of the cargo capacity of its com¬ 
bination planes it conld alleviate the situation it has de¬ 
scribed :n its application. 

For example, if Capital could transfer the mail now 
carried on its C-47 all-cargo schedule to combination air¬ 
craft and thereby accommodate more Baltimore air cargo 
on such all-cargo schedules, it could save the taxpayers 
of the country many thousands of dollars in subsidy mail 
pay by not having its all-cargo flight designated as a 
mail flight. 

It is obvious that Capital really is seeking to overfly 
Pittsburgh as that it can get “its foot in the door” and 
maybe subsequently secure the complete removal of its 
Pittsburgh Route 55 restriction. There would be no need 
to overfly Pittsburgh to save time on a cargo schedule 
originating at Norfolk, Washington or Baltimore. If Pitts- 
burgh-Baltimore, Pittsburgh-Washington, Pittsburgh-Nor- 
folk, Pittsburgh-Detroit, Pittsburgh-Chicago, or Pitts- 
burgh-Milwaukee and Pittsburgh-Minneapolis traffic is 
added to that between Norfolk, Washington and Baltimore 
on the one hand and Detroit and points west on the other, 
it is readily apparent that it would be more economi- 
38 cal and more profitable for Capital to route its 
C-54 cargo schedule on Route 14 all the way rather 
than “dead-heading” between Baltimore and New York. 
Pittsburgh unquestionably has one of the very highest air 
freight potentials. 

Capital asserts that Baltimore-Detroit and Baltimore- 
Milwaukee, and Baltimore-Minneapolis (or Baltimore- 
Chicago) traffic will average 7,000 pounds per flight 
(Application, p. 3). If that be true, certainly Norfolk- 
Pittsburgh, Norfolk-Detriot, Norfolk-Chicago or Norfolk- 
Milwaukee and Norfolk-Minneapolis, Washington-Pitts- 
burgh, Washington-Detroit, Washington-Chicago or Wash- 
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ington-Milwankee and Washington-Minneapolis and Pitts- 
burgh-Detroit, Pittsburgh-Chicago or Pittsburgh-Milwau-j 
kee and Pittsburgh-Minneapolis traffic will average at j 
least 7,000 pounds, or sufficient to fill the C-54 to its Balti- j 
more capacity (Answer, p. 5). I 

Capital, of course, would have no more difficulty ini 
originating an all-cargo flight at Washington or Norfolk! 
than it has in originating combination flights at those 1 
points. Indeed, since Washington is Capital’s main base,! 
flights may be originated more conveniently there than 
in New York. ! 

Capital’s argument that the exemption which the Board; 
has granted would enable it to achieve operating econ¬ 
omies is misleading and fallacious. 

In the first place, Capital’s argument is premised upon' 

i 

a saving in costs through the elimination of its present; 
C-47 all-cargo schedules. The same argument would ap-\ 
ply with equal force to every one of Capital’s schedules. 
Since Capital’s operations are inefficient and therefore 
customarily produce a loss, it might be argued with equal 
merit that elimination of any or every schedule would rej 
suit in savings. | 

Capital points out in its Application (p. 2) that it prot 
vides the only available all-cargo service between 
39 Pittsburgh on the one hand and Baltimore an4 
Washington on the other with one of the C-47 
schedules which it proposed to eliminate. Capital, of 
course, proposes to overfly Pittsburgh with its C-54 all r 
cargo schedule. This would mean the elimination of a 
service which presumably is needed between Pittsburgh 
and Baltimore and Washington. 

Capital asserts that the elimination of the two C-47 all- 
cargo schedules would enable it to save $140,000 a year ih 
direct flight costs. Capital overlooks the revenue-producing 
ability of the C-47 flights which, at 15^ per ton-mile 
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freight (and of course they would carry higher priced air 
express and air mail) over the approximately 1,600 daily 
scheduled miles, would produce in the neighborhood of 
$240,000 annually assuming Baltimore traffic is as heavy as 
estimated by Capital. 

Nor has Capital taken into account the loss in revenue 
capacity which it would experience under the exemption 
order. 

Capital states (Answer, p. 5) that the restricted capacity 
of its planes at the Baltimore airport is 14,000 pounds. 
The normal capacity of its C-54 aircraft it states to be 
between 17,000 and 18,000 pounds. At an average of 
17,500 pounds, Capital loses about 1.75 tons of capacity 
per mile. Assuming 1,600 miles daily are scheduled with 
aircraft using the exemption (only slightly more than 
one daily round trip over the direct New York-Chicago 
distance), Capital would lose 2,800 ton-miles of revenue 
capacity daily, which, at 15£ per ton-mile would amount 
to $420.00 or $153,300 annually attributable solely to the 
restricted use of the Baltimore airport. 

Capital estimates an average of 7,000 pounds of air 
cargo on and off at Baltimore (Application, p. 3). This 
means that operating without local traffic privileges, Cap¬ 
ital would experience a further loss of revenue capacity of 
2.5 tons per mile on each of the 360 daily scheduled miles 
between Baltimore and New York,—900 ton-miles daily. 

At 15^ per ton-mile, this amounts to a loss of rev- 
40 enue capacity totalling $135.00 daily, or an addi¬ 
tional $49,275.00 annual loss. 

In summary, by substituting a C-54 schedule for its 
C-47 all-cargo schedules, Capital might save $140,000 an¬ 
nually in operating expenses, but it would lose a minimum 
of $442,575 in revenue capacity. That would be poor busi¬ 
ness. It is that type of operation which has made Capital 
the high-cost subsidy operator that it now is. In addition, 
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Capital would lose a substantial part of the Pittsburgh 
business which it has been enjoying. 

The above discussion has assumed Capitals statement i 
of its aircraft capacities at Baltimore. Eastern does not I 
concede those to be as Capital has alleged. j 

Capital states (Answer, p. 15) that it can operate C-54j 
aircraft into Baltimore with pay loads of “at least 14,0001 
pounds.” Eastern asserts that such is definitely not the | 
fact. It is Eastern’s information that two of Baltimore’s! 
runways are not usable for landing by C-54 aircraft under 
any condition (Motion, p. 8). It should be noted that 1 
although Eastern set forth all the pertinent facts in its 
possession regarding the use of the Baltimore airport^ 
Capital’s answer contented itself with the bald assertion 
(Amswer, p. 5): ! 

i 

j 

“When effect is given to the restrictions which will 
be applicable at Baltimore, Capital’s C-54’s will still 

have effective payloads of at least 14,000 pounds.” j 

I 

i 

Capital has avoided the issue raised by Eastern. It kne^r 
that the facts would be as asserted by Eastern, and took 
refuge in a vague generalization. The Board must hold 
a hearing to determine the facts of the situation if it does 
not deny Capital’s application forthwith. 

The Board’s grant of the exemption in question is viola¬ 
tive of principles which it has established and adhered 
in other proceedings. The Board has repeatedly held 
that its powers of exemption under Section 416 
41 (b) should not be used to circumvent what Capital 

chooses to term the “technicalities of its route 
certificates” (Application, p. 6). 

Under Section 416, an applicant for an exemption order 
must show not only that the enforcement of the Act would 
be an “undue burden ... by reason of the limited extent 
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of, or unusual circumstances affecting, the operations of 
such” applicant, but also that enforcement of the Act 
would be “not in the public interest.” The Board has held 
(Universal Air., Investigation Forwarding Activities, 3 
C.A.B. 698, 708 (1942)): 

“It seems obvious, however, that the Board should 
order such exemptions only in instances where it 
'appears that compelling reasons of public interest 
demand the exemption. The mere fact that the ex¬ 
emption would be to the individual interest of the 
prospective exemptee is not enough.” 

The Board has also said (American Air., et al., Route 
Consolidations, 7 C.A.B. 337, 348-349 (1946)): 

“Several applications for .temporary exemptions 
have been filed by applicants for route consolidations 
in this and other proceedings. We deem it appro¬ 
priate to direct attention to the provisions of Section 
416 (b) (1), which limit exemptions of a carrier from 
the provisions of Title IV of the Act to instances in 
which the Board finds that enforcement is or would 
be an undue burden on the carrier by reason of the 
limited extent of, or unusual circumstances affecting, 
the operations of such carrier, and is not in the pub¬ 
lic interest. As we have previously pointed out, 4 the 
mere fact that an exemption would be to the individual 
interest of the prospective exemptee, is not justifica- 
' tion for its grant, and the Board will order such ex¬ 
emptions only if it appears that compelling reasons 
of public interest demand the exemption.” 


“* Universal Air., Investigation Forwarding Activities, 3 C.A.B. 698, 
708 (1943).” 
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The Board has recently reaffirmed these principles. In 
Docket 3430 et al. (Petitions of Standard Air Lines, Inc., 
Aero Van Express Corporation, doing business as Viking 
Airlines, and Airline Transport Carriers, Inc., for exemp¬ 
tion authority to permit scheduled operations), the Board 
stated in its Opinion of October 13, 1948 (p. 5): j 

| 

42 “The inability of a carrier to enter upon extensive 
new operations which it believes would produce 
additional revenue is clearly not a sufficient showing 
of undue burden within the meaning of Section 416 
(b) of the Act.” 

In this latter opinion the Board referred to its earlier 
opinion in Hot Springs Exemption, Chicago and Southern 
Air Lines, Inc., 7 C.A.B. 451 (1946). In that case a hearing 
was held on C & S’ application for an exemption order, apd 
there was evidence in the proceeding as to the needs, in¬ 
cluding national defense needs, for air service at Hot 
Springs. The Board referred to the fact that it was a bur¬ 
den upon the city not to have air service (7 C-A.B. 453), and 

that (7 C.A.B. 453-454): j 

i 

“Chicago and Southern introduced evidence to sl^ow 
that it could, with considerable facility, rearrange the 

7 w I 

dispersal of its equipment so as to serve Hot Springs 
and at the same time achieve a greater load factor; on 
its route No. 53. It maintains that it would not Only 
allow a more economical utilization of equipment, hut 
also give it access to a considerable amount of new 
revenue” (Italics added.) ! 

The case made out in a public hearing by C&S included 
the same elements as in the case alleged by Capital, naipely 
(1) benefit to city, (2) more revenue for carrier, andj (3) 
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carrier economies of operation. The Board in the Hot 
Springs Exemption case stated, however (7 C.A.B. 454): 

“We do not believe that this evidence constitutes a 
basis for a finding that the requirement of a full com¬ 
pliance with the provisions of Section 401 of the Act 
is an undue burden on the carrier.” 

The Board accordingly denied the application of C&S (7 
C.A.B. 454). 

That statement of principle, later and very recently 
reaffirmed in Docket 3430 et al., supra , is clearly decisive 
of Capital’s application. The Board must on reconsidera¬ 
tion deny Capital’s request for exemption. 

n 

THE BOARD HAS NOT ACCORDED EASTERN 
SUBSTANTIVE AND PROCEDURAL DUE PROCESS 

43 Section 416 (b) of the Act (under which the Board 
purports to act in this instance) provides in part: 

“The Authority, from time to time and to the ex¬ 
tent necessary, may .. . exempt from the requirements 
of this title or any provision thereof, or any rule, 
regulation, term, condition, or limitation prescribed 
thereunder, any air carrier or class of air carriers, if 
it finds that the enforcement of this title or such pro¬ 
vision, or such rule, regulation, term, condition, or 
limitation is or would be an undue burden on such air 
carrier or class of air carriers by reason of the limited 
extent of, or unusual circumstances affecting, the op¬ 
erations of such air carrier or class of air carriers 
and is not in the public interest.” 
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i 

In its order exempting Capital from the provisions of j 
Section 401 (a) of the Act insofar as said section would j 
otherwise prevent Capital from serving Baltimore and j 
omitting service to Pittsburgh on its C-54 all-cargo flights j 
which serve New York/Newark the Board has made only! 
the ultimate finding in the terms of the statute: 

“The Board . . . finding that the present enforce-! 
ment of the provisions of Section 401 (a) of the Act 
insofar as said sections would otherwise prevent ap- 

r 

plicant from engaging in the air transportation' 
authorized hereby would be an undue burden on ap¬ 
plicant by reason of the unusual circumstances affect¬ 
ing its operations and is not in the public interest;.. .*] 

I 

j 

The law is clear that such an ultimate finding in the 
terms of the statute does not alone satisfy the due 
process requirements of the 5th Amendment. The most 
comprehensive treatment of this principle is found in th£ 
opinion of Associate Justice (now Chief Justice) Stephens 
of the Court of Appeals of the District of Columbia in 
Saginaw Broadcasting Co. v. Federal Communication js 
Commission (Gross et al, intervenors), 96 F. (2d) 554 
(App. D.C., 1938; cert, denied , 1938). Justice Stephens 

there said (96 F. (2d) 599-560): j 

i 

i 

“The requirement that courts, and commissions 
acting in the quasi-judicial capacity, shall make find¬ 
ings of fact, is a means provided by Congress for 
guaranteeing that cases shall be decided according 
44 to the evidence and the law, rather than arbitrarily 
or from extra legal considerations; and findings Of 
fact serve the additional purpose, where provisions 
for review are made, of apprising the parties and the 
reviewing tribunal of the factual basis of the action 


i 

i 
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of the court or commission, so that the parties and the 
reviewing tribunal may determine whether the case 
has been decided upon the evidence and the law or, 
on the contrary, upon arbitrary or extra legal con¬ 
siderations. When a decision is accompanied by find¬ 
ings of fact, the reviewing court can decide whether 
the decision reached by the court or commission fol¬ 
lows as a matter of law from the facts stated as its 
basis, and also whether the facts so stated have any 
substantial support in the evidence. In the absence 
of findings of fact the reviewing tribunal can deter¬ 
mine neither of these things. The requirement of 
findings is thus far from a technicality. On the con¬ 
trary, it is to insure against Star Chamber methods, 
to make certain that justice shall be administered ac¬ 
cording to facts and law. This is fully as important 
in respect of commissions as it is in respect of courts. 

“In discussing the necessary content of findings of 
fact, it will be helpful to spell out the process which a 
commission properly follows in reaching a decision. 
The process necessarily includes at least four parts 
(1) evidence must be taken and weighed, both as to 
its accuracy and credibility; (2) from attentive con¬ 
sideration of this evidence a determination of facts 
of a basic or underlying nature must be reached; (3) 
from these basic facts the ultimate facts, usually in 
the language of the statute, are to be inferred or not, 
as the case may be; (4) from this finding the decision 
will follow by the application of the statutory 
criterion.” 

• ••••••• 

“We ruled in Missouri Broadcasting Corporation v. 
Federal Communications Commission, 68 App. D.C. 
154, 94 F. 2d 623, 1937, and again in Heitmeyer v. 
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Federal Commimications Commission, 69 App. D.C. i 
180, 94 F. 2d 91, 1937, that findings of fact in the j 
broad terms of public convenience, interest, or neces- | 
sity . . . were not sufficient to support an order of the ! 
commission. We now rule that findings of fact, to he 
sufficient to support an order, must include what have 
been above described as the basic facts, from which j 
the ultimate facts in the terms of the statutory cri- ! 

terion are inferred.” (Italics added.) ! 

i 

Saginaw Broadcasting Co. v. Federal Communications 
Commission has not been overruled or limited. On the ! 

i 

contrary, it has been followed consistently, particularly ! 
in cases also arising in the Court of Appeals of the District j 
of Columbia. This is significant in light of the fact that i 
the Court of Appeals for the District of Columbia handles j 
far more administrative agency cases than any of the j 
other Courts of Appeals. (See: Sanders Bros. Radio j 
Station v. Federal Corrununications Commission, 106 F. j 
(2d) 321, 326 (App. D.C. 1939); Ward v. Federal Com- ] 
munications Commission, 108 F. (2d) 486, 488 (App. j 
45 D.C. 1939); A. E. Staley v. Federal Trade Commis- j 
sion, 135 F. (2d) 453, 456 (C.C.A. 7th, 1943); SchO- j 
ling v. Schwitzer-Cummins Co., 142 F. (2d) 82, 84 (App. j 
D.C., 1944)). The rule in Saginaw Broadcasting Co. v. j 
Federal Communications Commission, supra, also has been j 
consistently followed in the Federal district courts. (See: j 
Doyle Transfer Co. v. United States, 45 F. Supp. 691, 696 
(D.D.C., 1942); United States v. United States Gypsum Co. j 
67 F. Supp. 397, 459 (D.D.C., 1946). J 

In United States v. Chicago, Milwaukee, St. Paul &\ 
Pacific R. Co., 294 U.S. 499, 504-505 (1935), the United! 
States Supreme Court stated: j 

“This court has held that an order of the Inter-j 
state Commerce Commission is void unless supported 


i 









by findings of the basic or quasi-jurisdictional facts 
conditioning its power. Florida v. United States, 282 
U.S. 194, 215, United States v. Baltimore & Ohio R. 
Co., 293 U.S. 454. ‘In the absence of such findings, we 
are not called upon to examine the evidence in order 
to resolve opposing contentions as to what it shows 
or to spell out and state such conclusions of fact as it 
may permit.’ Florida v. United States, supra. Orderly 
review requires that this objection, being basic and 
jurisdictional, be disposed of at the beginning.” 

In United States v. Carolina Carriers Corp., 315 U.S., 475, 

489 (1942) the Supreme Court further said: 

“Congress has made a grant of rights to carriers 
such as appellee. Congress has prescribed statutory 
standards pursuant to which those rights are to be 
determined. Neither the Court nor the Commission is 
warranted in departing from those standards because 
of any doubts which may exist as to the wisdom of 
following the course which Congress has chosen. Con¬ 
gress has also provided for judicial review as an ad¬ 
ditional assurance that its policies be executed. That 
review certainly entails an inquiry as to whether the 
Commission has employed those statutory standards. 
If that inquiry is halted at the threshold by reason of 
the fact that it is impossible to say whether or not 
those standards have been applied, then the review 
has indeed become a perfunctory process. If, as seems 
likely here, an erroneous statutory construction lies 
hidden in vague findings, then statutory rights will be 
whittled away. An insistence upon the findings which 
Congress has made basic and essential to the Com¬ 
mission’s action is no intrusion upon the administra¬ 
tive domain.” 
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See also Howard Hall Co., Inc. v. United States, 315 U.S. j 
495, 499 (1942). i 

The defects in the Board’s order go deeper than the 
mere lack of a recitation of the required findings, however, j 
There is no support in evidence for the Board’s j 
46 order. Section 1006 (e) of the Act provides in part: j 

I 

I 

“The findings of fact by the Authority, if sup- j 
ported by substantial evidence, shall be conclusive.” 

i 

Not only is the Board’s order in question not supported hy ! 
substantial evidence, it is supported- by no evidence what¬ 
soever. 

In United States v. Abilene & Southern Railway Com- j 
pany 7 265 U.S. 274, 288 (1924) it is said: 

i 

I 

“But a finding without evidence is beyond the power j 
of the Commission.” ! 

i 

j 

In Interstate Commerce Commission v. Louisville and I 
Nashville Railroad Company , 277 U.S. 88, 91 (1913) the | 
Court said: | 

i 

“A finding without evidence is arbitrary and baseless. 
And if the Government’s contention is correct, it; 
would mean that the Commission had a power pos-! 
sessed by no other officer, administrative body, or 
tribunal under our government. It would mean that 
where rights depended upon facts, the Commission 
could disregard all rules of evidence, and capriciously 
make findings by administrative fiat. Such authority; 
however beneficently exercised in one case, could be 
injuriously exerted in another; is inconsistent with 
rational justice, and comes under the Constitution’s 
condemnation of all arbitrary exercise of power.” 


i 

I 
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It cannot be successfully argued that the Board may 
make the findings required by Section 416 (b) of the Act 
“by administrative fiat” merely because no formal hear¬ 
ing is required by that section as is required, for example, 
under Section 401 of the Act. It is true that due process 
may not require a prior hearing where provision for 
judicial review is made ( Bowles v. Willingham, 321 U.S. 
503, 520 (1944) *). And judicial review is provided by 
Section 1006 (e) of the Act. 

But it cannot be assumed that Congress would do a 
foolish act. If the Board’s orders cannot withstand judici¬ 
al review without substantial evidence to support them, 
then necessarily Congress must have intended that the 
Board issue such orders only on the basis of substantial 
evidence. 

47 The substantial evidence necessary to support 
findings on controversial issues such as raised by 
Capital’s application for an exemption order can properly 
be adduced only after an investigation of some sort,— 
generally a hearing. In California Employment Commis¬ 
sion v. Malm , 59 Cal. App. (2d) 322, 138 P. (2d) 744, 746 
(1943) the court stated: 

“A ‘finding’ is a word in common use implying some 
sort of judicial or quasi-judicial determination of a 
disputed state of facts. In Maeder Steel Products Co. 
v. Janellow, 109 Or. 562, 220 P. 155, 158, it is said: 
‘Finding. A word which imports the ascertainment of 
a fact in a judicial proceeding, and commonly is ap¬ 
plied to the result reached by a judge. • • • Finding 
of Fact. A determination by a court, found on the 
evidence of a fact averred by one party and denied 
by the other. * * [Where the word is used in a 


x In Bowles v. WiUingham, however, the decision was based upon the 
national necessity for immediate action during the war (321 U. S. 521). 
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statute conferring quasi-judicial functions upon an j 
administrative body it implies that the body has con- j 
ducted some sort of a hearing, or investigation of the j 
facts, upon which it may reach the conclusion that ! 
those facts are true .”] (Italics added.) 1 

I 

There has been no judicial or semi-judicial inquiry of ! 
any sort in this proceeding. Nothing was before the Board 
at the time it issued its order other than the pleadings of | 
the parties. Those pleadings did not present questions of j 
law which the Board might have been able to decide upon 
the pleadings alone—they presented issues of fact which! 
demanded a factual investigation of some sort. The Board 
might very well have denied CapitaPs application with-! 
out a hearing on the ground that, as a matter of law, as¬ 
suming the allegations therein set forth, the application 
did not state sufficient grounds for the relief requested.! 
But, the Board could not properly grant that application! 
without ascertaining, through hearing or other propel} 
investigation in which the full truth could be learned, that 
the allegations therein set forth were true as a matter of 
fact. | 

No evidence whatever has been introduced in this pror 
ceeding. I 

It cannot be asserted that the Board has in its various 
divisions and departments information which it might 
or did use in the determination of this controversy. In the 
first place, it is most doubtful whether the Board any¬ 
where has origination and destination statistics oh 
48 CapitaPs air freight traffic at Norfolk, Washington, 
Baltimore, Pittsburgh, Detroit, and points west. 
This and similar information would be necessary to a 
proper disposition of this proceeding. In the second place, 
the Board could not properly have taken judicial notice 
of such information, if it were available, unless specific 




, 
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reference thereto had been made at some time prior to 
the issuance of its order so that Eastern might properly 
have been apprised of the “evidence” with which it was 
confronted (United States v. Abilene & Southern Railway 
Co., supra, 265 U.S. 288-289). See also: Sanders Brothers 
Radio Station v. Federal Communications Commission, 
supra, 108 F. (2d) 326-327; National Labor Relations 
Board v. Ford Motor Co., 118 F. (2d) 776, 771 (C.C.A. 9th, 
1941). 

In the complete absence of any evidence which appears 
of record in this proceeding, it is obvious that the Board’s 
order is void 1 for either of two reasons: (1) there is no 
evidence to support it; or (2) it is based upon improperly 
considered evidence. In either event, the Board should 
grant reconsideration, and, upon reconsideration, dismiss 
Capital’s application on the ground that, even if its al¬ 
legations were correct, which they are not, nevertheless 
Capital would not be entitled to the exemption it seeks. 
In the alternative, the Board should hold a hearing at 
which Eastern would have an opportunity to demonstrate 
the falseness of the allegations of Capital’s petition. 

m 

MOTION FOR STAY 

Eastern urges the Board immediately to stay the effec¬ 
tiveness of the exemption order which it has issued to 
Capital pending decision on this petition for reconsidera¬ 
tion. 

Capital’s exemption would enable it to divert from East¬ 
ern substantial revenues in the form of air freight, 
49 air express and air mail. The exemption order en¬ 
abling Capital to do this is void for the reasons 


1 United States v. Abilene Southern Bailway Company, 265 U. S. 288; 
National Labor Belations Board v. Ford Motor Co., 118 F. (2d) 771. 
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set forth in Sections I and II above. But while Eastern j 


is persuading the Board, or the court, of the correctness j 
of this position, thousands of dollars of Eastern’s rev- j 
enues would be diverted from Eastern on the authority of ! 

i 

an invalid order unless the order is stayed. The injustice j 
of such a situation should move the Board to stay the 
effectiveness of the exemption order in question pending j 


final decision in this matter. 


• • # • • • • m # j 

i 

Supplement to Petition of Eastern Air Lines for Recon- j 
sideration, Filed November 30, 1942. 

52 Comes now Eastern Air Lines, Inc. (“Eastern”) j 
and files this supplement to its Petition (filed October j 
27, 1948) for Reconsideration and for Stay of Exemption 
Order (Order Serial No. E-3019, issued September 27,1948) j 
of the Civil Aeronautics Board (“the Board”) authorizing j 
Capital Airlines, Inc. (“Capital”) to serve Baltimore and j' 
omit service to Pittsburgh on its C-54 all-cargo flights j 
serving New York/Newark (but providing that Capital! 
shall not engage in local air transportation between New! 
York/Newark and Baltimore) and respectfully shows the 
following: 





In its application dated July 29,1948, for the exemption 
order subsequently granted by the Board, Capital, amon^ 
other things, alleged that it had developed a volume of air 
freight between Baltimore on the one hand and Detroit 
and other cities to the west of Baltimore on the other hand 
sufficient to justify service with C-54 aircraft. As Eastern 
pointed out in its Petition for Reconsideration and for 
Stay dated October 27,1948, Capital, to justify such repre r 
sentation, would have to prove that, as a normal 
53 proposition the volume of air freight into and out 
of Baltimore from and to Detroit and points wesj: 
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is greater than the capacity of an originating C-47 sched¬ 
ule. 

Although Eastern had no data on Capital’s air freight 
movements into and out of Baltimore at the time its 
Petition for Reconsideration and Stay was filed, Eastern 
has since come into possession of information which in¬ 
dicates that Capital supplied the Board with erroneous in¬ 
formation in its verified application. 

In its supplemental exhibits in the Air Freight case, 
Docket 810 et al., Capital has supplied information as to 
the air freight movement during July and September of 
1948 betwen Baltimore on the one hand and Detroit and 
points west on the other hand. That information shows 
that Capital has not, prior to its application or since, 
originated sufficient cargo, at Baltimore destined to 
Detroit and points west, or destined to Baltimore from 
Detroit and points west, to require aircraft larger than 
047*8. 

Exhibit CAP 101 in that case shows that Capital origin¬ 
ated a total of 32.51 tons of air freight at Baltimore des¬ 
tined to Detroit and Chicago during the month of July, 
1948 (on the 29th of which month Capital filed its above- 
mentioned application for an exemption order) as follows i 1 

Baltimore to Detroit 20.55 tons 

Baltimore to Chicago 12.06 tons 


Total 32.51 tons 


i It is obvious from the nature of Capital’s routes that any C-54 all-cargo 
schedule between Baltimore on the one hand and Detroit and points west 
on the other hand must proceed west either to Chicago or to Milwaukee and 
Minneapolis/St. Paul. For that reason, the cargo flow over the stronger of 
the two segments, the Chicago segment, is here used for purposes of disproving 
Capital’s allegations. 



71 


In the east-bound direction, there were 49.94 tons of freight j 
originated at Detroit and Chicago and destined to Balti¬ 
more, as follows: j 

i 

Chicago to Baltimore 7.22 tons j 

Detroit to Baltimore 42.72 tons 

* — ■■ 1 ■■ 

Total 49.94 tons 

i 

54 Capital alleged at page 5 of its application for 
exemption that its C-47 aircraft have a capacity of) 
5,500 pounds, or 2.75 tons. From the tabulations above, it! 
can readily be seen that during the month of July, 1948, 
Capital originated at Baltimore only 1.3 tons of Detroit! 
and Chicago freight daily (during each day of a 26-day 
month), an amount which would fail to use even half 
the payload of a C-47. Similarly, in the east-bound direc¬ 
tion, Capital deposited at Baltimore somewhat less than 
two tons of Detroit and Chicago freight daily (for each 
day of a 26-day month), which could easily be accommo¬ 
dated in a C-47 aircraft. j 

The data submitted by Capital for September, 1948, 
follow substantially the same pattern as that for July, 
1948. During that month, Capital originated a total of 
33.27 tons of freight at Baltimore for Detroit and Chicago, 
an average of 1.3 tons per day. In the east-bound direction, 
Capital deposited at Baltimore a total of 49.21 tons, le^s 
than two tons per day and less than in July. Such vol¬ 
ume obviously could be accommodated in C-47 aircraft 
and these facts, presented by Capital in its own exhibits, 
disprove the basic allegations of Capital’s application for 
an exemption order herein. j 

Wherefore, it is respectfully submitted that the Board 
cannot, in view of the obviously erroneous statements 
made by Capital, properly refuse to grant Eastern ijhe 

relief requested in Eastern’s Petition (filed October 27, 

I 

i 

I 

i 

i 

i 

i 

i 


i 



— 
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1948) for Reconsideration and for Stay of Exemption 
Order, and Eastern hereby reiterates its prayer for re¬ 
consideration and for stay of the Board’s order, Serial 
No. E-2019, as set forth in that Petition. 

• •••••••• 

Letter of Capital Airlines in Answer to Petition of Eastern 
for Reconsideration, Filed December 13, 1948. 

56 On September 27, 1948 the Board granted Capital 
Airlines a temporary exemption which permits Capi¬ 
tal to serve Baltimore (and to omit service to Pittsburgh) 
on certain C-54 all-cargo flights which serve New York-New- 
ark. The exemption restricts Capital against carrying 
local Baltimore-New York traffic. This exemption was 
very properly granted in view of the facts stated in Capi¬ 
tal's application, and Capital is now rendering such serv¬ 
ice at Baltimore. Nevertheless counsel for Eastern have 
filed a petition for reconsideration, and a supplement 
thereto. As coansel for Capital we are writing to demon¬ 
strate that Eastern’s petition has no sound basis and 
should be denied. 

In its basic application Capital very clearly proved 
that: (a) it is in the public interest for Capital to render 
this greatly improved service at Baltimore; and (b) Capi¬ 
tal’s inability to render such service constituted an undue 
burden on Capital. Capital clearly stated its desire was 
to improve service between Baltimore and cities west of 
Baltimore, and itself suggested the restriction against 
carrying Baltimore-New York local traffic. 

Although the Board restricted Capital against carry¬ 
ing Baltimore-New York traffic, Eastern still complains 
that “thousands of dollars of Eastern’s revenues would be \ 
diverted” (Petition for reconsideration, p. 19). How Capi¬ 
tal could possibly divert any revenue from Eastern is a 
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i 


i 
i 

i 

! 

mystery to ns. Capital's service between Baltimore and j 
the west is in no way competitive with Eastern. 

Eastern further complains that the wording of i 
57 the exemption order permits Capital to render | 
competitive service from New York-Newark to | 
Washington and points south, via Baltimore. In our opin- j 
ion the wording of the exemption order will not permit j 
such a service to the south. In any event Capital has no ! 
intention of rendering a freight service to the south in the i 
manner suggested by Eastern, and has no objection to the j 
exemption being reworded to make it clear that this type i 
of service to the south is not authorized. 

In its petition for reconsideration Eastern also urges j 
that the exemption was issued erroneously because it i 
contains no preliminary findings of fact. This is an ob- 

i 

jection of form, not substance. If the Board agrees with ! 
Eastern that the order should contain preliminary find- j 
ings of fact, the Board can and should amplify the order j 
to set forth preliminary facts which have been established j 
by Capital's application. Contrary to Eastern's conten-1 
tion, there is no requirement of a formal hearing either in! 
section 416(b) of the Act or elsewhere. 

The supplement to Eastern's petition is a typical dis-j 
tortion of the facts. In it Eastern states that information' 
filed by Capital in the Air Freight Case indicates thatj 
“Capital supplied the Board with erroneous information! 
in its verified application” (Supplement, p. 2). There 
is no basis whatever for this assertion. The information 
in question fully supports Capital’s application for the 
exemption. j 

When Capital applied for the present exemption it 
stated: j 

“Capital’s all-cargo service at Baltimore with C-47 
aircraft has developed a very substantial volume of 

i 

i 

i 

i 
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air freight between Baltimore, Detroit and other cities 
to the west of Baltimore. . . . The nightly C-47 sched¬ 
ules serving Baltimore (and also serving Washington 
for operational reasons) have been filled to capacity 
even during the present off-peak season, and there is 
a consistent backlog of Baltimore cargo which can 
not be accommodated.” (Application, pp. 1, 3.) 

This is a true statement, Eastern’s petition notwith¬ 
standing. 

In a futile attempt to disprove the above-quoted state¬ 
ment Eastern has thoroughly distorted the air freight 
figures recently filed by Capital in the Air Freight Case. 
The supplement to Eastern’s petition, which contends that 
Capital’s C-47’s have not been heavily loaded at Baltimore 
is wholly fallacious because: 

L Eastern assumes that neither mail nor express was 
carried on these flights whereas both mail and ex¬ 
press were carried. 

2. Eastern credits Capital only with the freight 
58 carried between Baltimore and the two cities 

of Detroit and Chicago. Eastern ignores the 
substantial volume of freight carried by Capital be¬ 
tween Baltimore and other important cities west of 
Baltimore. 

3. Eastern assumes that Capital operated these all- 
cargo flights 26 days per month (dividing tonnage by 
26) whereas Capital’s schedules show that it operated 
these schedules only 22 days per month. 

4. Eastern ignores the fact that the flow of traffic is 
not evenly divided between the days of the week and 
that backlogs build up during the latter part of the 
week. 
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5. Eastern ignores the fact that the flights in question 
carried Washington traffic in addition to Baltimore i 
traffic. 

i 

i 

! 

All these fallacies add up to a very substantial understate- j 
ment of the cargo carried by Capital on its C-47’s at 
Baltimore. 

Capital is proud of the job it has done in developing 
air freight at Baltimore, and would be happy to have the j 
Board examine the data it filed in the Air Freght Case I 
(Exhibit CAP 101). Any fair analysis of those data will | 
show that it is clearly in the public interest for Capital 
to provide the larger capacity of C-54’s under the exemp¬ 
tion order. As we stated before, Capital has been operat-j 
ing into Baltimore with C-54’s pursuant to the exemption-! 
It has found, just as it predicted, a large volume of freight 
which could not be served properly with C-47’s. 

We submit, therefore, that Eastern’s petition for re-i 
consideration should be denied. 

i 

i 

i 

i 

Letter of Eastern Air Lines in Reply to Capital’s Answer 
to Petition for Reconsideration, Filed December 22, 1948; 

I 

I 

As counsel for Eastern Air Lines, Inc., we have received 
a copy of letter dated December 13, 1948, addressed tb 
Chairman O’Connell by counsel for Capital Airlines, In©., 
relative to the above matter. 

59 Eastern vigorously opposed the granting to Capi¬ 
tal of the exemption in question and filed with the 
Board, under date of October 27, 1948, a petition for re¬ 
consideration and stay of the Board’s order granting the 
exemption (Orders Serial No. E-2019), and under date of 
November 29,1948, Eastern filed a supplement to said peti¬ 
tion. 


i 
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Capital’s letter of December 13,1948, is the only response 
by that carrier to date to Eastern’s October 27th petition 
and its November 29th supplement, and that letter does 
not even attempt to answer in any serious fashion the 
grave questions, substantive and procedural, raised in 
Eastern’s petitions. 

60 One of Capital’s allegations upon which the Board 
apparently relied largely in granting the exemption 
in question was that Baltimore generates more freight 
than can be handled properly on Capital’s present C-47 
all-cargo flights and its combination equipment, but not 
enough to justify the origination of C-54 all-cargo flights 
either at Baltimore, Washington or Norfolk (Capital’s 
application, page 3). In its petition for reconsideration, 
and supplement thereto, Eastern pointed out the tenuous 
nature of that contention, and that it was one which re¬ 
quired a factual investigation (Petition for Reconsidera¬ 
tion, p. 4). 

Subsequent to the issuance of the exemption order, 
Capital submitted exhibits in the reopened Air Freight 
case, Docket 810 et al., which definitely disproved Capital’s 
contention. As pointed out in the supplement to Eastern’s 
petition for reconsideration, Capital’s exhibit CAP 101 in 
Docket 810 shows the following volume of air freight at 
Baltimore destined to Detroit and Chicago (the actual 
routing of the C-54 eastbound all-cargo schedule which is 
the only schedule Capital operates under exemption au¬ 
thority,—see December 1, 1948 schedules) during the 
month of July 1948: 

Baltimore to Detroit 20.55 tons 

Baltimore to Chicago 12.06 tons 


Total 


32.51 tons 
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Iji the eastbound direction, there were 49.94 tons of freight j 
originated at Chicago and Detroit and destined to Balti¬ 
more, as follows: 

I 

i 

61 Chicago to Baltimore 7.22 tons 

Detroit to Baltimore 42.72 tons 


Total 49.94 tons 

I 

Capital stated in its application that its C-47 aircraft have 
a payload capacity of 5,500 pounds or 2.75 tons. The above ! 
tabulations indicate that during the month of July 1948, ! 

Capital originated at Baltimore only 1.48 tons of Detroit i 
and Chicago freight daily (during each day of a 22-day | 
month—see page 3 of Capital's letter of December 13, 
1948), an amount only slightly in excess of one-half the j 
payload of Capital's C-47 all-cargo aircraft, and deposited 
at Baltimore only 2.27 tons of freight daily (during each j 
day of a 22-day month), also an amount which could easily j 
be accommodated in Capital's C-47 all-cargo aircraft. 

Capital could easily accommodate Baltimore-Milwaukee i 
and Baltimore-Minneapolis/St. Paul traffic on the same 
C-47 all-cargo schedules in addition to Baltimore-Detroit 
and Baltimore-Chicago traffic. In July 1948, Capital j 
carried only 280 pounds of Baltimore-Milwaukee and Balti- j 
more-Minneapolis/St. Paul cargo traffic, an average of I 
about 12 pounds a day, and only 320 pounds of Minne- j 
apolis/St. Paul-Baltimore cargo traffic, an average of only j 
about 15 pounds a day (see CAP 101 in Docket 810—j 
Milwaukee to Baltimore traffic not included in that exhibit), j 
It should be remembered that these figures assume all 
freight between Baltimore on the one hand and Detroit 
and Chicago on the other would be carried on the 
62 all-cargo aircraft, whereas CAP 105 in Docket 810 
shows that Capital actually carried a large propor J 
tion of such freight on combination aircraft. 
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CAP 104 in Docket S10 similarly shows that during the 
month of July 1948, the freight-only load factors on 
Capital’s Washington-Baltimore-Detroit C-47 were only 
64.06% eastbound and 47.58% westbound. The total rev¬ 
enue load factors (including mail and express) on these 
flights were 81.10% eastbound and 54.24% westbound, in¬ 
dicating unused capacity on Capital’s C-47 all-cargo flights 
serving Baltimore. 

As also pointed out by Eastern in its supplement to its 
petition for reconsideration, more recent data submitted 
by Capital for the month of September 1948 follow the 
same general pattern as the data for July 1948. 

Capital’s original application for exemption under 
Docket 3432 was filed July 29,1948. 

Capital in its letter of December 13th attempts to explain 
away the obvious implications of its Docket 810 exhibits 
as related to Capital’s application for the exemption order. 
Counsel for Capital states (pages 2 and 3 of Capital’s 
December 13th letter): 

“The supplement to Eastern’s petition, which contends 
that Capital’s C-47’s have not been heavily loaded at 
Baltimore is wholly fallacious because: 

“1. Eastern assumes that neither mail nor express 
was carried on these flights whereas both mail and 
express were carried. 

63 “2. Eastern credits Capital only with the freight 

carried between Baltimore and the two cities of 
Detroit and Chicago. Eastern ignores the substan¬ 
tial volume of freight carried by Capital between 
Baltimore and other important cities west of Balti¬ 
more. 

“3. Eastern assumes that Capital operated these 
all-cargo flights 26 days per month (dividing ton- 
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i 

i 


nage by 26) whereas Capital's schedules show that 
it operated these schedules only 22 days per month. 

“4. Eastern ignores the fact that the flow of traffic 
is not evenly divided between the days of the week 
and that backlogs build up during the latter part 
of the week. 

“5. Eastern ignores the fact that the flights in ques¬ 
tion carried Washington traffic in addition to Balti¬ 
more traffic”. 

Counsel for Capital apparently have entirely missed the 
point made by Eastern in its petition for reconsideration 
and supplement thereto. The question as to whether or 
not Capital's flights 730 and 731 (Washington-Baltimore- 
Pittsburgh-Detroit) were heavily loaded during July 1948, 
is immaterial to the disposition of this case. Capital's re¬ 
quest was based entirely upon the alleged existence of 
a cargo traffic flow between Baltimore and points west 
which Capital proposed to serve on C-54 all-cargo sched¬ 
ules (apparently only Detroit and Chicago—see Capital's 
schedules for December 1948) which was in excess of the 
capacity of all of Capital's flights (C-47 and combination 
equipment flights) between those points, but not 
64 sufficiently in excess to justify the origination of 
C-54 all-cargo schedules at Baltimore itself or at 
Washington or Norfolk (a very narrow range, as the Board 
will appreciate). 

As indicated above, Capital has alleged that Eastern has 
assumed that Capital's C-47 all-cargo schedules serving 
Baltimore carried neither mail nor express. Capital's 
statement is not correct. In its petition for reconsidera¬ 
tion, page 7, Eastern stated: 

“Furthermore, two other vital considerations have 
been side-stepped by Capital and overlooked by the 
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Board. The first is that Capital’s C-54 all-cargo sched¬ 
ules carry air express and air mail in addition to air 
freight. There is no indication that Capital’s estimates 
included air mail and air express. The addition of air 
express and air mail to the air freight between Norfolk, 
Washington and Baltimore on the one hand and 
Detroit and points west on the other would certainly 
make up a cargo load sufficient to justify the origina¬ 
tion of a C-54 cargo schedule at one of those cities 
if such traffic is not included in Capital’s estimates. 

“On the other hand, if Capital’s estimate does in¬ 
clude air mail and air express, it may very well be that 
by making more efficient use of the cargo capacity of 
its combination planes it could alleviate the situation 
described in its application. 

“For example, if Capital should transfer the mail 
now carried on its C-47 all-cargo schedule to combina¬ 
tion aircraft and thereby accommodate more Balti¬ 
more air cargo on such all-cargo schedules, it could 
save the taxpayers of the country many thousands of 
dollars in subsidy mail pay by not having its all-cargo 
flight designated as a mail flight.” 

Secondly, Capital states (letter of December 13th): 

“Eastern credits Capital only with the freight car¬ 
ried between Baltimore and the two cities of Detroit 
and Chicago. Eastern ignores the substantial volume 
of freight carried by Capital between Baltimore and 
other important cities west of Baltimore.” 

65 As stated above, the volume of air freight carried 
by Capital to u other important cities west of Balti¬ 
more” is immaterial. As shown by its actual operation, 
Capital’s all-cargo C-54 serving Baltimore would also serve 
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only Detroit and Chicago west of Baltimore (see Capital’s j 
December schedules). Furthermore, Capital intends that j 
this C-54 all-cargo schedule should displace its C-47 sched- I 
ules (see page 3 of Capital’s application). 

In the “Answer of Capital Airlines to Eastern’s Motion 
to Dismiss Petition”, dated August 31, 1948, Capital ad- J 

mits (page 3) that there is sufficient unused capacity in 
its combination aircraft to carry the cargo traffic between 
Baltimore and points west thereof which have received | 
all-cargo service on Capital’s C-47 all-cargo schedules but j 
which would cease to receive all-cargo service under 

Capital’s proposal. If there is unused space on Capital’s j 
combination aircraft sufficient to care for such traffic if j 
Capital operates a C-54 all-cargo aircraft between Balti- j 

more, Detroit and Chicago, then there is sufficient such j 

space to serve such traffic if Capital, instead of operating j 
a C-54 all-cargo aircraft under an extraordinary exemp¬ 
tion, confines its C-47 all-cargo service to Baltimore, j 

Detroit and Chicago. It has previously been demonstrated j 
that the cargo capacity of Capital’s C-47 aircraft is more j 
than ample to carry cargo between Baltimore, Detroit and j 
Chicago (as well as that between Baltimore on the one I 
hand and Minneapolis/St. Paul on the other). 

It also has been demonstrated above that excess capacity j 
existed on Capital’s C-47 all-cargo aircraft at Balti- j 
66 more during the month of July 1948, even if the | 
monthly cargo tonnages into and out of that city 
from and to Chicago and Detroit (and Minneapolis/St. j 
Paul and Milwaukee) were divided on the basis of a 22- \ 
dav month instead of on the basis of a 26-day month. | 
However, it is somewhat difficult to understand Capital’s 
operation of all-cargo schedules for only 22 days a month j 
if, as it asserts (letter of December 13th) in its next at-1 
tempted explanation, “the flow of traffic is not evenly ! 


i 
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divided during the days of the week” and “backlogs build 
up during the latter part of the week”. Such a situation 
would indicate that it might be good business for Capital 
to operate its C-47’s 26 days a month in order to clear up 
weekend backlogs rather than uneconomically to operate 
C-54’s “deadhead” between Baltimore and New York, as it 
proposes, and on days of the week when the demands at 
Baltimore are even less than the low daily averages above 
computed. 

Capital also states (letter of December 13th) that 
“Eastern ignores the fact that the flights in question car¬ 
ried Washington traffic in addition to Baltimore traffic.” 
Eastern did not overlook this fact. Eastern pointed out 
at page 5 of its petition for reconsideration: 

‘‘Capital’s application indicates that it has been serv¬ 
ing Baltimore as an intermediate point on its C-47 
schedule between Washington and Detroit. It is ob¬ 
vious that a smaller amount of Baltimore air freight 
can be carried when that city is served as an inter¬ 
mediate point than if it were served as a turn-around 
point. Although Capital asserts (Application, p. 3) 
that Washington was served for operational reasons 
only, it is highly significant that Capital did not give 
Eastern and the Board any indication as to the volume 
of Washington cargo carried on that schedule.” 

67 If the Washington cargo should be as insignificant 
as Capital insisted in its application—“The nightly 
C-47 schedules serving Baltimore (and also serving Wash¬ 
ington for operational reasons) * * * ”, then Capital’s 
explanation in its letter of December 13th loses all sig¬ 
nificance. Further, Capital has alleged all Washington 
cargo can be accommodated in its combination aircraft 
(Capital’s Answer of August 31,1948, p. 3). 
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l 

On the other hand, if the Washington (and Norfolk) j 
traffic should assume significant proportions, then it would 
be much better for Capital to originate a C-54 schedule at j 
one of those points than at New York/Newark where) 
“dead-heading” to and from Baltimore would be necessary.) 

Capital has been operating C-54 all-cargo aircraft into 
Baltimore eastbound under exemption authority since No-j 
vember 18, 1948, but has not operated such aircraft west n 
bound out of Baltimore. The fact that Capital could have 
operated C-54 all-cargo aircraft westbound ont of Balti4 
more (since September 27, 1948 when the exemption wa^ 
granted) and has not done so is conclusive that, contrary 
to previous allegations, Capital does not believe there is 
a need for such service and that the exemption granted 
(in addition to being illegal and entirely unjustified for 
the reasons stated by Eastern) was broader than even 
Capital desired. j 

Capital has wholly failed to answer other points raised 
by Easterns petition. Capital states, for example, that 
Eastern’s objections to the Board’s exemption ord^r 
68 for lack of basic findings is “an objection of form, 
not substance” and infers that the Board could 
rectify its error merely by a recitation of additional alle¬ 
gations from Capital’s application. It is obvious that 
Capital has not carefully considered the legal objections 
to the Board’s exemption order raised by Eastern. The 
due process requirements of the Fifth Amendment are 
certainly more fundamental than Capital would have tfhe 
Board believe. They cannot be met in such a casual 
fashion as Capital suggests. It can be assumed, in view; of 
the Board’s action in granting the exemption, that if the 
Board had had before it facts sufficient to make such basic • 
findings as are required by the Fifth Amendment prior 
to the granting of such an order, those findings would 
have been made and recited. The fact that such basic 
factual findings were not made or recited indicates 0on- 
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clusively that the necessary facts were not before the 
Board. 

Capital has not even attempted to differentiate this pro¬ 
ceeding from others with very similar factual situations in 
which the Board has denied exemptions under Section 
416(b) of the Act. The Board is referred to the discussion 
of such cases found at pages 11 and 12 of Eastern’s peti¬ 
tion for reconsideration, particularly the discussion of the 
Hot Springs Exemption case, Chicago and Southern Air 
Lines, Inc., 7 C. A. B. 451 (1946) found at page 12. 

Numerous other points raised by Eastern also have 
been wholly avoided by Capital: Capital has not even 
attempted to answer Eastern’s refutation of Capital’s con¬ 
tention that the proposed exemption would enable 
69 Capital to effectuate operating economies; Capital 
has not attempted to answer the fact that the re¬ 
stricted use of the present Baltimore airport by C-54’s 
would be burdensome upon Capital’s cargo services at that 
city (Capital has avoided revealing its actual C-54 operat¬ 
ing figures at that City); Capital has not explained how 
an order based on no evidence whatever can be sustained 
in light of Section 1006(e) of the Act (see pages 16-17 of 
Eastern’s petition for reconsideration), etc. The Board is 
respectfully requested to analyze Capital’s letter in rela¬ 
tion to Eastern’s petition for reconsideration (and sup¬ 
plement) and these omissions will become apparent and 
significant. 

As Eastern pointed out in its petition for reconsidera¬ 
tion, the Board’s order, lacking any evidence whatever to 
support it, is void (petition for reconsideration, page 18). 
Eastern urges that the Board immediately reconsider this 
case and deny Capital’s exemption, or stay said exemption 
pending proper hearing as to its necessity. 

Nineteen copies of this letter are enclosed for the 
Board’s files. 
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Board Order Serial No. E—2019, September 27, 1948. 

70 IT APPEARING TO THE BOARD : 

1. That Capital Airlines, Inc., hereinafter called “ap¬ 
plicant”, is the holder of certificates of public conven¬ 
ience and necessity issued pursuant to section 401 of the 
Civil Aeronautics Act of 1938, as amended (Order Serial 
No. E-1703, dated June 22, 1948), authorizing it, inter 
alia , to engage in air transportation with respect to per¬ 
sons, property and mail over routes Nos. 14 and 55, as 
follows: 

Between the terminal point Norfolk, Va., and the co- 
terminal points Minneapolis, Minn., and St. Paul, j 
Minn., via certain intermediate points including, j 
among others, Washington, D. C., Baltimore, Md., and j 
Pittsburgh, Pa., and 

Between the terminal points New York, N. Y.-Newark, ! 
N. J., and New Orleans, La., via certain intermediate j 
points including, among others, Pittsburgh, Pa.; 

I 

I 

2. That applicant filed with the Board on July 29, 1948, | 
an application pursuant to section 416(b) of the Civil j 
Aeronautics Act of 1938, as amended, for an exemption j 
order relieving applicant “from the requirements of the j 
Act and of the rules and regulations issued thereunder” ! 
insofar as such requirements would otherwise prevent j 
Capital from serving Baltimore, Md., and omitting service j 
to Pittsburgh, Pa., on its C-54 all-cargo flights which serve ! 
New York, N. Y.-Newark, N. J.; 

i 

i 

3. That applicant represents that its all-cargo service | 
to Baltimore with C-47 aircraft has developed a volume | 
of air freight between Baltimore, Detroit, and other cities j 
to the west of Baltimore sufficient to justify service with 


i 
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C-54 aircraft; that no other carrier is authorized to pro¬ 
vide service from Baltimore to Detroit and other western 
points served by applicant and that no certificate or reg¬ 
istered air carrier is presently providing any all-cargo 
service at Baltimore; that although Baltimore gen- 
71 erates more freight to the west than can be handled 
properly on C-47 flights, the city does not generate 
sufficient freight to justify the origination of C-54 flights 
either at Baltimore, Washington, or Norfolk; that service 
to Baltimore as an intermediate stop on C-54 flights serv¬ 
ing New York-Newark and the elimination of C-47 service 
will enable the applicant to achieve substantial operating 
economies; that omitting stops at Pittsburgh on the pro¬ 
posed flights via Baltimore will effect savings in flight time, 
flight mileage and operating expense; and that applicant 
will operate other all-cargo flights which will provide ade¬ 
quate service between New York-Newark and Pittsburgh. 

4. That Eastern Air Lines, Inc., filed with the Board on 
August 19, 1948, a motion requesting that the aforesaid 
application be summarily denied, or, in the alternative, that 
said application be set down for hearing; 

The Board acting pursuant to the authority vested in 
it by the Civil Aeronautics Act of 1938, as amended, par¬ 
ticularly sections 205(a) and 416(b) thereof and finding 
that the present enforcement of the provisions of section 
401(a) of the Act insofar as said sections would otherwise 
prevent applicant from engaging in the air transportation 
authorized hereby would be an undue burden on applicant 
by reason of the unusual circumstances affecting its op¬ 
erations and is not in the public interest; 

It is ordered : 

1. That Capital Airlines, Inc., be and it is hereby tem¬ 
porarily exempted, effective immediately, from the provi- 
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sions of section 401(a) of the Act insofar as said section j 
would otherwise prevent Capital Airlines, Inc., from serv- j 
ing Baltimore and omitting service to Pittsburgh on its ! 
C-54 all-cargo flights which serve New York-Newark; Pro - j 
vided, That the applicant shall not engage in local air 
transportation between New York, N. Y.-Newark, N. J., I 
and Baltimore, Md.; j 

2. That this exemption shall terminate one year from j 

the date of this order; ! 

i 

i 

3. That this order may be amended or revoked at any j 

time in the discretion of the Board without notice to ap- j 

! 

plicant and without hearing; j 

j 

4. That the motion of Eastern Air Lines, Inc., herein 

be and it is hereby denied. | 

I 

By the Civil Aeronautics Board: ! 


(Seal) 

• • • 


/s/ M. C. Mulligan 

M. C. Mulligan j 

Secretary I 
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Board Order Serial No. E—2560, March 15, 1949. 

72 The Board by Order Serial No. E-2019, dated 
September 27, 1948, having exempted Capital Air¬ 
lines, Inc. (Capital), from the provisions of section 401(a) 
of the Civil Aeronautics Act of 1938, as amended, insofar 
as said provisions would otherwise prevent Capital from 
serving Baltimore, Md., and omitting service to Pittsburgh, 
Pa., on its C-54 all-cargo flights which serve New York, 
N. Y.-Newark, N. J., subject to the condition that Capital 
should not engage in local air transportation between New 
York, N. Y.-Newark, N. J., and Baltimore, Md.; and said 
order having further provided that the authorization 
granted therein should remain in effect for a period of 
one year from the date thereof; 

Eastern Air Lines, Inc. (Eastern), having filed with the 
Board on November 2, 1948, a petition requesting recon¬ 
sideration of the aforementioned order and a motion to 
stay the effectiveness thereof pending decision on said 
petition; and Eastern having filed with the Board on 
November 30, 1948, a supplement to the aforementioned 
petition and motion; 

Capital having filed with the Board on December 13, 
1948, a letter in answer to Eastern’s aforementioned peti¬ 
tion and motion; and Eastern having replied thereto by 
letter addressed to the Board on December 22, 1948; and 

The Board, upon consideration of the aforementioned 
petition, motion, and letters, finding (1) that there is an 
ambiguity in Order Serial No. E-2019 which might lead 
to the interpretation that said order authorizes Capital to 
operate C-54 all-cargo flights between New York, N. Y.- 
Newark, N. J., on the one hand, and points south of Wash¬ 
ington, D. C., on routes Nos. 51 and 55, on the other hand; 
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and (2) that the mattters set forth in the afore- 
73 mentioned petition, motion, and letters of Eastern 
do not warrant the relief requested except to the 
extent that such relief is granted herein; 

It is ordered : 

1. That paragraph 1 of the directory portion of the 
aforementioned Order Serial No. E-2019 be and hereby is 
amended to read as follows: 


“1. That Capital Airlines, Inc., be and hereby is 
temporarily exempted from the provisions of section 
401(a) of the Act insofar as said section would other¬ 
wise prevent Capital Airlines, Inc., from serving 
Baltimore and omitting service to Pittsburgh on its 
C-54 all-cargo flights which serve New York-Newark 
and points on route No. 14 west of Baltimore: Pro¬ 
vided, That the applicant shall not engage in local 
air transportation between New York,* N. Y.-Newark, 
N. J., and Baltimore, Md.;” 

2. That the aforementioned petition and motion, except 
to the extent granted herein, be and hereby are denied. 

By the Civil Aeronautics Board: 


(Seal) 

• • • 


/s/ M. C. Mulligan 
M. C. Mulligan 

Secretary 


• * • • * 
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BRIEF OF EASTERN AIR LINES, INC., 

PETITIONER | 
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Jurisdictional Statement 

This is an appeal (pursuant to petition for review filed 
by Eastern Air Lines, Inc. (“Eastern”) on May 12, 1949) 
from two orders of the Civil Aeronautics Board (“the 
Board”), the first of which purported to grant to Capital 
Airlines, Inc. (“Capital”) an exemption under Section 416 
(b) of the Civil Aeronautics Act (“the Act”) permitting 
that carrier to serve Baltimore, Maryland and omit serv¬ 
ice to Pittsburgh, Pennsylvania on all-cargo schedules 
which serve New York, New York/Newark, New Jersey, ! 
and the second of which denied Eastern’s petition for 

‘ 
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reconsideration of the first order, except that it did modify 
the first order to make clear that it applied only to service 
to and from Baltimore in relation to New York/Newark 
on the one hand and points west of Baltimore on Capital’s 
Boute 14 on the other. 

The certificates of public convenience and necessity held, 
by Capital under the Act do not authorize Capital to 
serve Baltimore on a routing between New York/New¬ 
ark and Pittsburgh or between New York/Newark and 
points west of Baltimore on Capital’s Route 14. Likewise, 
Capital’s authorization to serve New York/Newark is of 
such a character that Capital must stop at Pittsburgh on 
every trip between New York/Newark and any point west 
of Baltimore on Capital’s Route 14. Apparently it was 
because of the limitations of its certificates that Capital 
sought an exemption to serve Baltimore and omit service 
to Pittsburgh on flights between New York/Newark and 
points west of Baltimore on Route 14. 

Eastern holds certificates of public convenience and 
necessity which authorize Eastern to provide passenger, 
mail and cargo service between New York/Newark and 
Baltimore and between both of those cities and points west 
of Baltimore which are also certificated points on Capital’s 
Route 14. It was because of the competitive implications 
of the service which Capital was proposing to provide 
under the requested exemption that Eastern urged the 
Board to deny the exemption. 

The Board’s said orders were issued without hearing, 
although Eastern had requested hearing with respect to 
Capital’s application for exemption; the orders were is¬ 
sued without findings, except for a general statement in 
the language of the statutory requirements; and the orders 
were issued without any evidence to support them, since 
there was no hearing and the Board did not purport to 
take 4 ‘official notice” of any facts. 
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This Court's jurisdiction is based on Section 1006 of the 
Civil Aeronautics Act (49 U. S. C- 646) and on Section 10 
of the Administrative Procedure Act (5 U. S. C. 1009). 

i 

' 

Statement of the Case and the Proceedings Below 

| 

Eastern is engaged in interstate transportation of per¬ 
sons, mail and cargo pursuant to certificates of public j 
convenience and necessity issued by the Board, among 
which are certificates authorizing service between New 
York/Newark and Baltimore, between both of those cities 
and Akron, Ohio, Cleveland, Ohio, Detroit, Michigan and 
Chicago, Illinois (Akron, Cleveland, Detroit and Chicago 
being points on Capital’s Route 14 west of Balitmore). 

Capital is engaged in interstate transportation of per¬ 
sons, mail and cargo pursuant to certificates of public 
convenience and necessity issued by the Board, among 
which are certificates authorizing Capital to provide serv¬ 
ice between Norfolk, Virginia, and Chicago and Minne- 
apolis/St. Paul, Minnesota via Washington, Baltimore, 
Pittsburgh, Akron, Cleveland, Detroit and other inter- ! 
mediate points (Route 14), and between New York/New¬ 
ark and New Orleans, Louisiana via Pittsburgh and other 
intermediate points (Route 55), and between Washington 
and Memphis, Tennessee via Richmond, Virginia and other 
cities in Virginia, North Carolina and Tennessee (Route 
51). Capital’s certificate for Route 55 contains a restric¬ 
tion prohibiting Capital from serving New York/Newark 
except on flights which originate or terminate at Chicago 
or at Knoxville, Tennessee, or points beyond. Capital has j 
no certificate authorization to operate directly between 
New York/Newark and Baltimore, and any schedule which 
Capital operates between New York/Newark (which is 
on Route 55) and points (such as Akron, Cleveland, 
Detroit and Chicago) on Route 14 northwest of Pittsburgh 
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must, under Capital’s certificates, make a stop at Pitts¬ 
burgh, which is the route junction point. 

By application (R. 20)* dated July 29, 1948. Capital re¬ 
quested the Board to grant it an exemption under Section 
416 (b) of the Act to permit Capital to serve Baltimore and 
not serve Pittsburgh “as an intermediate point on Capital’s 
C-54 all-cargo flights which serve New York-Newark as a 
coterminal.” Capital’s application alleges, among other 
things: 

(a) That the air freight between “Baltimore, 
Detroit and other cities to the west of Baltimore” had 
developed to “such volume as to justify and require 
all-cargo stops at Baltimore with Capital’s much 
larger C-54 aircraft” in lieu of the C-47 aircraft then 
being used by Capital (R. 20); 

(b) That “no other certificated or registered air 
carrier is providing any all-cargo service at Baltimore 
at the present time” (R. 20); 

(c) That Baltimore did not produce enough freight 
to “justify the origination of C-54 flights either at 
Baltimore or at Washington or Norfolk,” and that 
consequently “The only practical method whereby 
Capital may render such C-54 service is to serve 
Baltimore (and not serve Pittsburgh) as an inter¬ 
mediate stop on the C-54 flights which serve New 
York-Newark as a coterminal” (R. 21); 

(d) That the proposed operation would result in 
“operating economies of about $12,000 per month” 
(B. 21); 

(e) That “On such flights the elimination of the 
stop at Pittsburgh is essential so that over-all flight 
time will not be materially increased” (R. 21). 

By motion (R. 26) of August 19,1948, Eastern requested 
that the Board summarily deny or dismiss Capital’s ap¬ 
plication or “In the alternative, Eastern requests that 


The Joint Appendix will be so cited throughout this brief. 
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Capital’s application be set down for hearing (R. 37-38). 
Eastern’s motion alleged among other things: 

(a) That Capital had failed to make the showihg, 
required by Section 416 (b) of the Act, that enforce¬ 
ment of the statutory requirements concerning cer¬ 
tificates of public convenience and necessity would be 
an “undue burden * * • by reason of the limited extent 
of, or unusual circumstances affecting, the operations” 
of Capital and that such enforcement would be “not; in 
the public interest” (R. 27-32); 

(b) That Capital would not realize any savings by 
the proposed operation (R. 32); 

(c) That Capital could provide adequate all-cafgo • 
service to and from Baltimore without the requited 
exemption simply by serving Baltimore on schedt^les 
originating or terminating at Washington or Norfolk 
on the south and Detroit or Chicago on the north, 
as authorized by Capital’s certificate for Route 14 
(R. 32-33); 

(d) That the proposed operation would in fact be 

costly to Capital because of safety restrictions at!the 
Baltimore airport which would limit the load which 
could be carried on C-54 aircraft to and from that 
point; and because of the eighty-one additional miles 
which must be flown on a New York/Newark-Detroit 
operation via Baltimore instead of Pittsburgh (R. 34- 
36 ); | 

(e) That Capital’s purpose in seeking the i ex¬ 
emption was to establish a de facto operation between 
Baltimore and New York/Newark which would be 
later used by Capital as a reason for certification of 
Capital between those points for the purpose of di¬ 
verting from Eastern traffic between New York/New¬ 
ark, Baltimore, Washington, Richmond and other 
southern points (R. 36-37). 

| 

Under date of August 31, 1949, Capital filed an answer 
(R. 38) to Eastern’s motion, disputing certain factual al¬ 
legations and arguments advanced by Eastern. 
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Under date of September 16, 1948, Eastern filed a letter 
(R. 42) replying to the contentions in CapitaPs answer, 
and specifically pointing out (R. 44) that Eastern was op¬ 
erating all-cargo service to and from Baltimore, thus re¬ 
futing Capital’s contention (R. 20) that “no other certifi¬ 
cated or registered air carrier is providing any all-cargo 
service at Baltimore at the present time.” 

By order (R. 85) of September 27, 1948 (Serial No. 
E-2019), the Board granted Capital an exemption “from 
the provisions of section 401 (a) of the Act insofar as 
said section would otherwise prevent Capital Airlines, Inc., 
from serving Baltimore and omitting service to Pittsburgh 
on its C-54 all-cargo flights which serve New York-Newark” 
(R. 86-87). The order recites (R. 85-86): 

“That applicant represents that its all-cargo service 
to Baltimore with C-47 aircraft has developed a vol¬ 
ume of air freight between Baltimore, Detroit, and 
other cities to the west of Baltimore sufficient to justify 
service with C-54 aircraft; that no other carrier is 
authorized to provide service from Baltimore to 
Detroit and other western points served by applicant 
and that no certificated or registered air carrier is 
presently providing any all-cargo service at Balti¬ 
more ; that although Baltimore generates more freight 
to the west than can be handled properly on C-47 
flights, the city does not generate sufficient freight to 
justify the origination of C-54 flights either at Balti¬ 
more, Washington, or Norfolk; that service to Balti¬ 
more as an intermediate stop on C-54 flights serving 
New York-Newark and the elimination of C-47 service 
will enable the applicant to achieve substantial 
operating economies; that omitting stops at Pitts¬ 
burgh on the proposed flights via Baltimore will effect 
savings in flight time, flight mileage and operating 
expense; and that applicant will operate other all¬ 
cargo flights which will provide adequate service be¬ 
tween New York-Newark and Pittsburgh.” 







r • 


7 i 

i 

I 

The order further recites (E. 86) “That Eastern Air 
Lines, Inc. filed with the Board on August 19, 1948, a mo¬ 
tion requesting that the aforesaid application be sum¬ 
marily denied, or, in the alternative, that said application 
be set down for hearing,” but the order does not refer to 
any of the contentions made by Eastern. The only “find¬ 
ing” made by the Board is (E. 86) “that the present en¬ 
forcement of the provisions of section 401 (a) of the Aqt 
insofar as said sections would otherwise prevent appli¬ 
cant from engaging in the air transportation authorized 
hereby would be an undue burden on applicant by reason 
of the unusual circumstances affecting its operations and 
is not in the public interest.” The order provides (E. 87) 
that “this exemption shall terminate one year from the 
date of this order,” and that “this order may be amended 
or revoked at any time in the discretion of the Board 
without notice to the applicant and without hearing.” With 
respect to Eastern’s motion, the Board ordered (E. 87): 
“The motion of Eastern Air Lines, Inc., herein be and it 
is hereby denied.” j 

Under date of October 27, 1948, Eastern filed (E. 46)' a 
petition for reconsideration and for a stay of the exemp¬ 
tion order, pointing out the following among other facts: 

i 

. 

(a) That the Board made no finding that any of 
Capital’s representations was true (E. 50); 

(b) That the Board made no “finding” such as is 

required by law (E. 61-66); ! 

(c) That there was no evidence at all, much less 
substantial evidence, on which the Board could predi¬ 
cate a finding or order, as required by law (E. 66-6$); 

(d) That the Board had improperly denied East¬ 
ern’s request for a hearing,. such hearing being re¬ 
quired by the Act and principles of due process (E. 
66 - 68 ); 
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(e) That the Board did not purport to take “official 
notice” of any facts, and could not lawfully have done 
so without giving Eastern an opportunity to contro¬ 
vert such facts (R. 67-68); 

(f) That Capital’s allegations are unsupported by 
facts, and that physical facts and simple mathematics 
establish that Capital has no real need for the ex¬ 
emption (R. 50-57); 

(g) That the exemption would not benefit Capital, 
but would rather injure it financially, even assuming 
the truth of Capital’s allegations as to freight poten¬ 
tial and aircraft capacity at Baltimore (R. 55-57); 

(h) That Capital’s allegations as to aircraft ca¬ 
pacity at Baltimore are not correct (R. 57); 

(i) That the Act and the Board’s established poli¬ 
cies thereunder require denial of Capital’s application 
for exemption, even if Capital’s allegations were 
accepted as true (R. 57-60); 

(j) That the exemption would permit Capital to 
divert substantial revenues from Eastern, and there¬ 
fore the Board’s order should be stayed (R. 68-69). 

Under date of November 29, 1948, Eastern filed a 
supplement (R. 69) to its petition for reconsideration and 
for stay of the exemption order, pointing out that materi¬ 
als filed by Capital in another proceeding before the 
Board (The Air Freight case, Docket 810 et al.) completely 
refuted Capital’s allegations as to a need for the required 
exemption, and demonstrated that Capital could serve 
Baltimore adequately with its preexisting C-47 schedules. 

Under date of December 13, 1948, Capital filed a letter 
(R. 72) purporting to answer Eastern’s petition and sup¬ 
plement to petition for reconsideration. 

Under date of December 22, 1948, Eastern filed a letter 
(R. 75) answering Capital’s letter of December 13, 1948, 
giving a further analysis of the facts set out in its peti¬ 
tion for reconsideration and supplement thereto, and re- 
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iterating Eastern’s position that a hearing is essential to 
ascertain the truth or falsity of Capital’s allegations, and 
that even if such allegations were true, the application 
must he denied under principles established in the Act 
and by the Board pursuant thereto. 

By order (R. 88) dated March 15, 1949, served March 
16, 1949 (Serial No. E-2560), the Board found (R. 88-89): 

I 

“(1) that there is an ambiguity in Order Serial No. 
E-2019 which might lead to the interpretation that 
said order authorized Capital to operate C-54 all-cargo 
flights between New York, N. Y.-Newark, N. J., on the 
one hand, and points south of Washington, D. C., on 
routes Nos. 51 and 55, on the other hand; and (2) that 
the matters set forth in the aforementioned petition, 
motion, and letters of Eastern do not warrant the re¬ 
lief requested except to the extent that such relief is 
granted herein.” 

The Board accordingly ordered (R. 89): 

j 

! 

“1. That paragraph 1 of the directory portion of tie 
aforementioned Order Serial No. E-2019 be and here¬ 
by is amended to read as follows: 

“1. That Capital Airlines, Inc., be and hereby is 
temporarily exempted from the provisions of sec¬ 
tion 401 (a) of the Act insofar as said section woild 
otherwise prevent Capital Airlines, Inc., from 
serving Baltimore and omitting service to Pitts¬ 
burgh on its C-54 all-cargo flights which serve New 
York-Newark and points on route No. 14 west ;of 
Baltimore: Provided, That the applicant shall not 
engage in local air transportation between New 
York, N. Y.-Newark, N. J. and Baltimore, Md.,’ j 

“2. That the aforementioned petition and motion, 
except to the extent granted herein, be and hereby 
are denied.” j 

i ' 

Eastern seeks herein to have this Court set aside the 
Board’s orders complained of and remand the case to the 


i 
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Board for hearing as required by law, for findings sup¬ 
ported by substantial evidence produced at the said hear¬ 
ing, and for further action consistent with this Court’s 
opinion. 


Statutes Involved 

The following statutory provisions, pertinent parts of 
which are fully quoted in Supplement A to this brief, are 
involved: Civil Aeronautics Act, Sections 2, 401 (a), (b), 
<c), (d) and (h), 416, 1005 (f), 1006 (a), (b) and (e); 
49 U. S. C. 402, 481, 496, 645, 646. 

Administrative Procedure Act, Sections 2 (d), (e) and 
(g), 5 (a) and (b), 6 (d), 7 (c) and (d), 8 (b), 10 (a), 
(b), (c) and (e); 5 U. S. C. 1001, 1004, 1005, 1006, 1007 
and 1009. 

Points Relied on by Petitioner 

The Board’s orders herein complained of are erroneous 
and should be aside for the following reasons: 

1. The Board erred in failing to make findings as re¬ 
quired by law. 

2,. The Board erred in failing to hold a hearing at which 
evidence could have been adduced from which findings 
could have been made. 

3. The Board erred in that its orders herein complained 
of are unsupported by evidence. 

4. The Board erred in that even if Capital’s allegations 
were supported by evidence and accepted as true, and even 
if the Board’s actions were otherwise proper, the exemp¬ 
tion granted to Capital is contrary to principles esta¬ 
blished by the Civil Aeronautics Act and past decisions 
of the Board. 
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Summary of Argument 

The Board’s orders here complained of do not set forth 
the findings of fact on which they are based, but merely 
state ultimate conclusions. The provisions of law relating 
to exemption orders and other orders of the Board clearly 
require findings which are subject to review by this Court 
and may be set aside if unsupported by “substantial evi¬ 
dence.” Civil Aeronautics Act, Sections 416 (b), 1005 (f), 
1006; Administrative Procedure Act, Sections 6 (d) and 
8 (b). Such findings may not be simply conclusions stated 
in terms of the statutory criteria, but must set out the 
“basic facts” found by the Board to support the “ultimate 
facts” stated in the conclusion. Saginaw Broadcasting 
Company v. Federal Communications Commission, 68 App. 
D. C. 382, 96 F. (2d) 554 (1938); Administrative Pro¬ 
cedure Act, Sections 8 (b) and 6 (d) and Legislative His¬ 
tory, Senate Document 248, 79th Congress, 2nd Session, 
pp. 206, 265-268, 367. As the Board made no attempt to 
present such findings, the orders complained of should be 
set aside. 

The Board’s orders here complained of are unsupported 
by any evidence because there was no hearing and no other 
procedure whereby facts could be ascertained. The record 
contains only allegations and counterallegations—disput¬ 
ing contentions of both sides—and nothing which could be 
called evidence. The Board did not purport to take “official 
notice” of any facts; no facts which could be noticed official¬ 
ly were available to form a basis for the Board’s conclu¬ 
sion; and even if the Board had sought to take official 
notice of any materials it could not have done so without 
giving Eastern an opportunity to “show the contrary.” 
Administrative Procedure Act, Section 7 (d), Senate Doc¬ 
ument 248, pp. 209, 271-272. j 
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The Board’s orders here complained of are unlawful 
because the Board improperly denied Eastern a hearing 
with respect to the proposed exemption. A hearing is the 
only means whereby the Board could obtain evidence to 
support the findings which are required as the basis for 
the Board’s orders. California Employment Commission 
v. Malm, 59 Cal. App. (2d) 322, 138 P. (2d) 744 (1943); 
Interstate Commerce Commission v. Louisville & Nashville 
Railroad- , 227 U. S. 88 (1913); Administrative Procedure 
Act, Sections 5, 7, 8; Senate Document 248, pp. 22, 39-40, 
214, 279, 359. The Board could not properly perform its 
functions under Section 416 (b) of the Act without a hear¬ 
ing, as a detailed study is necessary with respect to the 
operations and economic situation of Capital and its com¬ 
petitors, and the many statutory criteria of “public inter¬ 
est” set forth in Section 2 of the Act. Trans-Pacific Air¬ 
lines v. Hawaiian Airlines , 174 F. (2d) 63, 65 (C. C. A. 9th, 
1949); United States v. Carolina Carriers Corporation , 
315 U. S. 475 (1942). The Act specifically requires a hear¬ 
ing on applications for certificates of public convenience 
and necessity and amendments thereto (Section 401), and 
it -would be unreasonable to suppose that the Board had 
pow r er by exemption to accomplish the same thing, with¬ 
out hearing, that it could accomplish only after hearing 
if an application for certificate authority were involved. 

The Board’s orders here complained of are contrary to 
principles respecting exemptions established in the Act 
and the Board’s decisions. The Board cannot grant an 
exemption except on a finding that enforcement of the 
statutory requirements would be an “undue burden” on 
the carrier and contrary to the “public interest” (Section 
416 (b)). The grounds of “undue burden” asserted by 
Capital—alleged economies of operation and access to 
new sources of revenues—have been repeatedly rejected 
by the Board in other cases as being insufficient to show 
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“undue burden.” Universal Air, Investigation Forward¬ 
ing Activities, 3 C. A. B. 698 (1942); American Air, et al., 
Route Consolidations, 7 C- A. B. 337 (1946); Hot Springs 
Exemption, Chicago and Southern Air Lines, Inc., 7 
C. A. B. 451 (1946); and Standard Airlines, Inc., et al., 
Docket 3430, decided October 13, 1948. The grounds of 
“public interest” asserted by Capital—that it would pro¬ 
vide improved service for Baltimore—are far weaker than 
the grounds repeatedly rejected by the Board in other 
cases, where proposals to provide by exemption the first 
air service of any kind where communities had no service 
were rejected. Hot Springs Exemption case, supra; Ocala 
and Gainesville, Florida, Exemption case, Order Serial No. 
E-2693, April 7, 1949. If the lack of any air service is not 
contrary to the “public interest,” surely the absence of 
certain refinements or alleged improvements in existing 
service is not. Thus, even if Capital’s allegations were ac¬ 
cepted as true, the exemption must be denied because no 
sufficient allegation of “undue burden” or “public inter¬ 
est” has been made. The orders must therefore be | set 
aside. 


i 

i 


I 

j 


j 


i 

I 
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The Orders of the Board Here Complained of Are 
Contrary to Law Because They Fail to Set Forth 
the Findings of Fact Upon Which They Are Based. 

Section 416 (b) of the Act authorizes the Board to grant 
an exemption to an air carrier “if it finds that the enforce¬ 
ment of this title • • • would be an undue burden on such 
carrier * * * by reason of the limited extent of, or unusual 
circumstances affecting, the operations of such air carrier 
• • • and is not in the public interest.” Thus the exemption 
section itself requires the Board to make findings. 

Section 1005 (f) of the Act provides as follows: 

“Every order of the Authority shall set forth the find¬ 
ings of fact upon which it is based.” 

Section 8 (b) of the Administrative Procedure Act pro¬ 
vides that: 

“All decisions (including initial, recommended, or 
tentative decisions) shall become a part of the record 
and include a statement of (1) findings and conclu¬ 
sions, as well as the reasons or basis therefor, upon 
all the material issues of fact, law, or discretion pre¬ 
sented on the record; and (2) the appropriate rule, 
order, sanction, relief, or denial thereof.” 

The above quoted provisions clearly require findings of 
fact with respect to the granting of Capital’s request for 
exemption, and with respect to the Board’s orders denying 
Eastern’s motion to dismiss and Eastern’s petition for 
reconsideration. 
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In connection with Eastern’s motion to dismiss and 
petition for reconsideration, the following language of 
Section 6 (d) of the Administrative Procedure Act also is 
significant: 

i 

i 

“Denials.—Prompt notice shall be given of the denial 
in whole or in part of any written application, petition, 
or other request of any interested person made in 
connection with any agency proceeding. Except in 
affirming a prior denial or where the denial is self- 
explanatory, such notice shall be accompanied by! a 
simple statement of procedural or other grounds.” 

It is perfectly clear that the Board did not comply with 
any of the above-quoted statutory provisions in issuing the 
orders here complained of. As noted above, the Board’s 
order of September 27, 1948, initially granting the exemp¬ 
tion merely recited (R. 85-86) various representations 
made by Capital, without purporting to find whether such 
representations were true or false, and further recited 
(R. 86) the fact that Eastern had filed a motion to dismiss, 
without even attempting to state what allegations were 
made in that motion (see quotations from order, supra). 
The Board then proceeded to “find” (R. 86) simply t^iat 
“the present enforcement of the provisions of Section 401 
(a) of the Act insofar as said sections would otherwise 
prevent applicant from engaging in the air transportation 
authorized hereby would be an undue burden on applicant 
by reason of the unusual circumstances affecting its opera¬ 
tion and is not in the public interest.” 

It will be seen that the Board’s only “finding” is stated 
in almost exactly the language of the statute, and makes no 
attempt to set forth any of the facts or supposed facts 
which led to the Board’s conclusion. 

Again, in denying Eastern’s petition for reconsideration, 
the Board simply recited (R. 88) its previous actions, the 
fact that Eastern had filed a petition requesting recon- 
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sideration, the fact that Capital had filed an answer and 
that Eastern had filed a reply, and the conclusion of the 
Board that “an ambiguity” in the original order should be 
clarified, and the Board then “found” (R. 89) that “the 
matters set forth in the aforementioned petition, motion, 
and letters of Eastern do not warrant the relief requested 
except to the extent that such relief is granted herein” (the 
“relief” granted being the clarification of the “ambiguity”). 
Obviously, that “finding” is simply a statement of a con¬ 
clusion, without any attempt to state what facts led the 
Board to reach that conclusion or why the numerous facts 
set forth in Eastern’s petition for reconsideration, the sup¬ 
plement to that petition, and the letters filed in connection 
therewith, did not require a different conclusion. 

The leading case on the type of findings required of an 
administrative agency is Saginaw Broadcasting Co. v. Fed¬ 
eral Communications Commission, 68 App. D. C. 282, 96 F. 
(2d) 554 (1938). In that case this Court made the following 
statement (96 F. (2d) 560): 

“We ruled in Missouri Broadcasting Corporation 
v. Federal Communications Commission, 68 App. D. C. 
154, 94 F. 2d 623, 1937, and again in Heitmeyer v. 
Federal Communications Commission, 68 App. D. C. 
180, 95 F. 2d 91,1937, that findings of fact in the broad 
terms of public convenience, interest, or necessity, the 
criterion set up by Section 319(a) of the Act, were 
not sufficient to support an order of the Commission. 
We now rule that findings of fact, to he sufficient to 
support an order, must include what have been above 
described as the basic facts, from which the ultimate 
facts in the terms of the statutory criterion are in¬ 
ferred. It is not necessary for the Commission to re¬ 
cite the evidence, and it is not necessary that it set 
out its findings in the formal style and manner cus¬ 
tomary in trial courts. It is enough if the findings be 
unambiguously stated, whether in narrative or num¬ 
bered form, so that it appears definitely upon what 
basic facts the Commission reached the ultimate facts 
and came to its decision” (Italics supplied). 
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With respect to the broad public reasons supporting* that 
conclusion the Court said (96 F. (2d) 559): | 

“The requirement that courts, and commissions act¬ 
ing in a quasi-judicial capacity, shall make findings 
of fact, is a means provided by Congress for guarantee¬ 
ing that cases shall be decided according to the evi¬ 
dence and the law, rather than arbitrarily or from 
extralegal considerations; and findings of fact serve 
the additional purpose, where provisions for review 
are made, of apprising the parties and the reviewing 
tribunal of the factual basis of the action of the court 
or commission, so that the parties and the reviewing 
tribunal may determine whether the case has been 
decided upon the evidence and the law or, on the con¬ 
trary, upon arbitrary or extralegal considerations. 
When a decision is accompanied by findings of fact, 
the reviewing court can decide whether the decision 
reached by the court or commission follows as a matter 
of law from the facts stated as its basis, and also 
whether the facts so stated have any substantial 
support in the evidence. In the absence of findings of 
fact the reviewing tribunal can determine neither of 
these things. The requirement of findings is thus far 
from a technicality. On the contrary, it is to insure 
against Star Chamber methods, to make certain that 
justice shall be administered according to facts and 
law. This is fully as important in respect of com¬ 
missions as it is in respect of courts.” 

The decision of this Court in Saginaw Broadcasting 
Company v. Federal Communications Commission, and the 
other Court decisions which have followed the reasoning 
there set forth, have been confirmed by Congress ixt the 
Administrative Procedure Act, Sections 8 (b) and 6 (d) 
quoted above. With respect to Section 8 (b), the Congres¬ 
sional sponsors had the following to say (Senate and House 
Committee Reports, Senate Document 248, 79th Congress, 
Second Session, pp. 210, 273): 

i 

“The requirement that the agency must state the 
basis for its findings and conclusions means that such 
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findings and conclusions must be sufficiently related 
to the record as to advise the parties of their record 
basis. Most agencies will do so by opinions which 
reason and relate the issues of fact, law, and dis¬ 
cretion. Statements of reasons, however, may be long 
or short as the nature of the case and the novelty or 
complexity of the issues may require. 

“Findings and conclusions must include all the rele¬ 
vant issues presented by the record in the light of the 
law involved.” 

Congressman Walter, the principal sponsor of the Ad¬ 
ministrative Procedure Act in the House of Representa¬ 
tives, stated with respect to Section 8 (b) as follows (Con¬ 
gressional Record, May 24,1946, p. 5759, Senate Document 
248, p. 367): 

“The purpose and effect of these provisions are 
clear upon the face of the section. One matter should 
be emphasized. Section 8 (b) requires findings and 
conclusions to be stated upon all the material issues 
of fact which the parties may present. This means 
that, within the legal framework of the type of case 
involved, the number and the subjects of the findings 
and conclusion will be determined by the record and 
by the legal, factual, or discretion issues raised by the 
parties. The mere parroting of findings or conclusions 
in the words of statutes, however sufficient that may he 
as an ultimate conclusion, definitely would not satisfy 
in any manner the requirements of this section unless 
both the statute and the issue were very narrow in¬ 
deed. Almost any case of consequence involves numer¬ 
ous and detailed issues of law, fact, and discretion. 
These must all be determined as a part of the de¬ 
cision. Only in that manner are the parties protected 
and assured that the case has been fully and com¬ 
pletely considered and determined” (Italics supplied). 

Section 6 (d) of the Administrative Procedure Act clearly 
had a similar purpose. The Senate and House Committees 
stated as follows concerning that provision (Senate Docu¬ 
ment 248, pp. 206, 265-268): 
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“This subsection affords the parties in any agency 
proceeding, whether or not formal or upon hearing, 
the right to prompt action upon their requests, im¬ 
mediate notice of such action, and a statement of the 
actual grounds therefor. The latter should in any 
case be sufficient to apprise the party of the basis of 
the denial and any other or further administrative 
remedies or recourse he may have. A statement of 
the actual grounds need not be made ‘in affirming a 
prior denial or where the denial is self-explanatory.' 
However, prior denial would satisfy the subsection re¬ 
quirement only where the grounds previously stated 
remain the actual grounds and sufficiently notify the 
party as set forth above. A self-explanatory denial 
must meet the same test; that is, the request must be 
in such form that its mere denial fully informs the 
party of all he would otherwise be entitled to have 
stated.” 


The point need not be labored further. The Board is 
required to make findings in support of its orders. Section 
416 of the Act—the exemption section—requires findings; 
Section 1005 (f) of the Act requires findings; Sections 8 (b) 
and 6 (d) of the Administrative Procedure Act require 
findings; and sound principles established in many judicial 
proceedings likewise require findings, even in cases where 
the statute makes no such specific requirement Florida v. 
United States, 282 U. S. 194 (1931); Panama Refining Com¬ 
pany v. Ryan, 293 U. S. 388 (1935); United States v. Chi¬ 
cago, M., St. P. & P. R. R., 294 U. S. 499 (1935); United 
States v. Carolina Carriers Corporation, 315 U. S. 475 
(1942); Securities & Exchange Commission v. Chenery 
Corporation, 318 U. S. 80 (1943), 332 U. S. 194 (1947); 
Inland Motor Freight v. United States, 60 F. Supp. 520 
(E. D. Wash. 1945). The necessity for findings is particu- 
larly apparent in this case. As noted above, Capital made 
many factual allegations in its application for exemption. 
Eastern specifically denied those allegations, and mad^ de¬ 
tailed offers of proof that Capital's contentions had no 

i 

i 
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factual basis. Yet, the Board’s orders merely recited Cap¬ 
itals disputed contentions, made no finding as to whether 
any such contention was true, and arrived at a conclusion 
without giving any inkling as to its reasons. 

Under such circumstances, how could any Court review 
the Board’s orders to ascertain whether they are supported 
by the record? Yet Section 1006 (a) of the Act provides 
that “Any order, affirmative or negative, issued by the 
Authority under this Act * * * shall be subject to review 
by the circuit courts of appeals of the United States or the 
United States Court of Appeals for the District of Colum¬ 
bia.” Section 1006 (e) of the Act further provides that 
“The findings of facts by the Authority, if supported by 
substantial evidence, shall be conclusive.” 

Either the Board must make findings which can be 
reviewed by the Court to ascertain whether they are sup¬ 
ported by substantial evidence, or this Court must try the 
case de novo, as otherwise Eastern will never receive its 
day in court as Congress provided in Section 1006. 

Clearly the orders of the Board here complained of 
should be set aside for the reason that they are not sup¬ 
ported by findings. 


I 
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The Orders of the Board Here Complained of Are 
Contrary to Law Because They Are Unsupported 
by Substantial Evidence. ' | 

| 

Section 1006 (e) of the Act provides that “The finding? 
of facts by the Authority, if supported by substantial evi j 
dence, shall be conclusive.” ! 

As demonstrated above, the Board has made no proper 
findings in this case, and therefore the Board’s order? 
would have to be set aside even if there were substantial 

I 

evidence supporting the Board’s conclusion. However^ 
there is no evidence of any kind in the record, much les? 
“substantial evidence” supporting the Board’s orders. 

The record in this case consists entirely of the pleadings 
of the parties and the Board’s orders. The pleading? 
contain only allegations—and those allegations are vigor¬ 
ously controverted on both sides. Certainly such conflicting 
contentions could not be deemed “evidence”. Likewise, the 
Board’s orders do not purport to set forth facts, and evefi 
if they did so, any such facts presented for the first time in 
the Board’s orders could not be considered “evidence”. 

The Board refused to grant Eastern’s request for a head¬ 
ing in which evidence could be presented. Consequently, 
there is no evidence. j 

l 

If it be suggested that the Board might have taken 
“official notice” of facts within its actual or presumed 
knowledge, there are at least three obvious answers: (1) 
The Board did not purport to take official notice of any 
facts; (2) Eastern does not believe that there are any facts 
which could be “officially known” by the Board which would 
be sufficient to support any finding on the matter; and (3) 
even if the Board’s orders could be supported by matters 
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known to the Board, the Board could not lawfully take 
notice of such matters without giving Eastern an oppor¬ 
tunity to prove the contrary. 

Section 7 (d) of the Administrative Procedure Act pro¬ 
vides that “Where any agency decision rests on official 
notice of a material fact not appearing in the evidence in 
the record, any party shall on timely request be afforded 
an opportunity to show the contrary.” With respect to that 
provision, the Senate and House Committees had the fol¬ 
lowing to say (Senate Document 248, pp. 209, 271-272) : 

“The ‘official notice’ mentioned relates to the adminis¬ 
trative practice of taking facts as shown and true 
though not in the record. This is done by analogy to 
judicial notice familiar in court procedure. Where 
agencies take notice they must so state on the record 
or in their decisions and then afford the parties an 
opportunity to show the contrary.” 

The Board’s orders here complained of contain no sug¬ 
gestion that the Board was relying in any way on facts 
officially noticed. It is clear that if the Board had relied 
on such material, it was obligated under the law to inform 
Eastern of the facts so noticed and give Eastern an oppor¬ 
tunity to show the contrary. The Board did not do so, 
although Eastern repeatedly sought a hearing (B-. 38, 68, 
84) at which any facts or alleged facts could have been 
explored, and Eastern specifically pointed out in its petition 
for reconsideration (R. 67-68) that the Board had a duty 
under the law to notify Eastern of any alleged facts which 
it intended to notice officially in order that Eastern might 
have opportunity to refute such evidence. 

Moreover, the Board had no power to take official notice 
of material which is not generally recognized as authorita¬ 
tive. As the House Committee said with respect to Section 


23 


7 (d) of the Administrative Procedure Act (Senate Docu¬ 
ment 248, p. 272): “Such notice may initially be taken 
only of generally recognized and ordinarily indisputable 
facts—usually those of a scientific or public nature.” East¬ 
ern pointed out in its petition for reconsideration (R. 67) 
that “it is most doubtful whether the Board anywhere h^s 
origination and destination statistics on Capital’s af¬ 
freight traffic at Norfolk, Washington, Baltimore, Pitts¬ 
burgh, Detroit and points west. This and similar informa¬ 
tion would be necessary to a proper disposition of this 
proceeding.” Despite the fact that Eastern specifically 
called the Board’s attention to the absence of any material 
which could be officially noticed in deciding the issues of 
this case, the Board refused a hearing, and the Board made 
no attempt in its order denying reconsideration to point 
out any facts on which it had sought to predicate its 
conclusion. 

It follows that the Board’s orders are not supported by 
substantial evidence—or any evidence—and should be 
set aside. i 




! 
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The Orders of the Board Here Complained of Are 
Contrary to Law Because the Board Denied East¬ 
ern a Hearing With Respect to the Proposed Ex¬ 
emption. 

Section 416 of the Act does not specifically require a 
hearing with respect to a request for exemption. How¬ 
ever, as noted above, it does require the Board to make 
findings, and Sections 1005 (f) and 1006 of the Act and 
Sections 6 (d) and 8 (b) of the Administrative Procedure 
Act also require the Board to make findings. Likewise, 
Section 1006 (e) of the Act and Section 10 (e) of the Ad¬ 
ministrative Procedure Act require that findings be set 
aside unless -supported by “substantial evidence”. 

It is axiomatic that evidence cannot be obtained except 
through some form of hearing or by “official notice” or 
“judicial notice”, and, as demonstrated above, Section 7 
(d) of the Administrative Procedure Act permits official 
notice only if the agency gives an opportunity for hear¬ 
ing with respect to the matters to be noticed. It also is 
axiomatic that a finding cannot be made except on evi¬ 
dence obtained at a hearing. As was stated in California 
Employment Commission v. Malm, 59 Cal. App. (2d) 322, 
138 P. (2d) 744, 746 (1943), with respect to the word 
“finding”: 

“Where the word is used in a statute conferring quasi¬ 
judicial functions upon an administrative body it im¬ 
plies that the body has conducted some sort of a hear¬ 
ing, or investigation of the facts, upon which it may 
reach the conclusion that these facts are true.” 

Likewise, in Interstate Commerce Commission v. Louis¬ 
ville & Nashville Railroad, 227 U. S. 88, 91 (1913), the 
Court stated: 
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“In the comparatively few cases in which such ques¬ 
tions have arisen it has been distinctly recognized 
that administrative orders, quasi-judicial in character, 
are void if a hearing was denied; if that granted was 
inadequate or manifestly unfair; if the finding was 
contrary to the ‘indisputable character of the evi¬ 
dence’ [citing cases] or if the facts found do not, as 
a matter of law, support the order made” (Citing 
cases). j 

i 

The requirements with respect to hearing, findings and 
evidence, as established in judicial decisions, have been 
strengthened and confirmed by Congress in the Adminis¬ 
trative Procedure Act, Section 5 of which provides As 
follows: 

i 

“In every case of adjudication required by statute 
to be determined on the record after opportunity fbr 
an agency hearing [with certain exceptions not hete 
pertinent]— 

“(a) Notice.— Persons entitled to notice of an 
agency hearing shall be timely informed of (1) the 
time, place, and nature thereof; (2) the legal authority 
and jurisdiction under which the hearing is to be 
held; and (3) the matters of fact and law asserted * * * 

“(b) Procedure.— The agency shall afford all in¬ 
terested parties opportunity for (1) the submission 
and consideration of facts, arguments, offers of settle¬ 
ment, or proposals of adjustment where time, the 
nature of the proceeding, and the public interest per¬ 
mit, and (2) to the extent that the parties are unahle 
so to determine any controversy by consent, hearing 
and decision upon notice and in conformity with sec¬ 
tions 7 and 8.” 

i 

It will be noted that Section 5 applies only where a “case 
of adjudication is required by statute to be determined 
on the record after opportunity for an agency hearing.” 
Clearly the instant case is one of “adjudication” (Admin¬ 
istrative Procedure Act, Section 2 (d) and (e)). Likewise 
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it is clear that the Civil Aeronautics Act requires a hear¬ 
ing, since the Board is required to make findings, which 
findings must be based on evidence, and the Board orders 
are subject to reversal by the Court if unsupported by 
“substantial evidence”. It might be noted further that, if 
it were to be concluded that the statute does not require 
a hearing before the Board, Eastern would nevertheless be 
entitled to a hearing—in the form of a de novo trial in 
court. This appears from the following statements made 
by the sponsors of the Administrative Procedure Act: 

Congressman Walter (Congressional Record, May 24, 
1946, p. 5756; Senate Document 248, p. 359): 

“The requirements of section 5 are thus limited to cases 
in which statutes otherwise require a hearing be¬ 
cause, where statutes do not require an agency hear¬ 
ing, the parties affected are entitled to try out the 
pertinent facts in court and hence there is no reason 
for prescribing informal administrative procedures 
beyond the requirements of section 6 which I will 
discuss presently.” 

Senate Judiciary Committee (Senate Document 248, 

p. 22 ): 

“There should be no disposition to compel administra¬ 
tive hearings where Congress has not already so pro- 

- vided because, as pointed out below in connection with 
judicial review, the established law permits a trial 
de novo, of the facts in all cases of adjudications 
where statutes do not require an administrative hear¬ 
ing.” 

Senate Judiciary Committee (Senate Document 248, 
pp. 39-40): 

“The sixth category [Section 10 (e) (6)] expresses the 
correlative situation in which Congress has not pro¬ 
vided by statute for an administrative hearing and 
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consequently any relevant facts must be presented ! 
de novo to original courts of review (see Kessler v. | 
Strecker, 307 U. S. 22, 35 (1939)). It should be noted ' 
that the sixth category, in accordance with the es¬ 
tablished rule, would permit trial de novo to establish ! 
the relevant facts as to the applicability of any rule ! 
and as to the propriety of adjudications where there j 
is no statutory administrative hearing.” 

Senate and House Committees (Senate Document 248,1 
pp. 214, 279): j 

i 

i 

I 
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The sixth category [Section 10 (e) (6)], respecting! 
the establishment of facts upon trial de novo, would! 
require the reviewing court to determine the facts in j 
any case of adjudication not subject to sections 7 and! 


8 .” 


i 

i 


Thus it will be seen that the sponsors of the Administra¬ 
tive Procedure Act contemplated that a party would be 
entitled to a trial de novo in any case of adjudication 
(such as this clearly is) where the statute did not require 


a hearing before the agency. j 

See also the Attorney General’s Manual on the Admin¬ 
istrative Procedure Act (1947) at pp. 109-110, where the 
Attorney General indicates that a de novo hearing in 
court will not be required if the agency, either as a matter 
of constitutional necessity or administrative discretion 
grants a hearing, even though the statute does not spe^ 
cifically require a hearing. | 

It would be absurd to suggest that the statute does not 
require a hearing in this case and that therefore Eastern 
is remitted to a trial de novo in this Court. Such a suggest 
tion would be contrary to the entire pattern of the Civil 
Aeronautics Act, which plainly requires findings by the 
Board and review of such findings by the Court. More¬ 
over, it is clear that ordinary principles of due process 
would require a hearing in this case even if the statute 


i 
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did not contemplate a hearing, inasmuch as Eastern’s cer¬ 
tificate rights would be affected by the grant of the exemp¬ 
tion to Capital. 

It follows that Eastern is entitled under Sections 5, 7 
and 8 of the Administrative Procedure Act to a hearing 
in which it can submit facts, cross-examine Capital’s wit¬ 
nesses, present argument to the Board, and have the case 
decided on the record. 

A brief examination of the Board’s duties in passing 
on an application for exemption under Section 416 of the 
Act will demonstrate the absolute necessity of a hearing. 
As the Court pointed out in the case of Trans-Pacific 
Airlines v. Hawaiian Airlines, 174 F. (2d) 63, 65 (C. C. A. 
9th, 1949): 

“It is immediately discovered that any consideration of 
the scope of the exemption required a detailed exami¬ 
nation of the economic situation of Trans-Pacific and 
of the public policy involved. 

“The Board is given power to issue a certificate of 
public necessity and convenience, which will give a 
carrier a right to engage in air transportation, §401 
(a). The Board is given power to exempt from the re¬ 
quirement of this title or any provision thereof or 
any rule, regulation, term, condition or limitation 
prescribed thereunder, any air carrier or class of air 

• carriers. The exercise of this latter power is condi¬ 
tioned upon a finding by the Board ‘that the enforce¬ 
ment of this title’ or ‘such provision, or such rule, 
regulation, term, condition, or limitation is or would 
be an undue burden on such air carrier or class of air 

• carriers.’ Not only that, but the Board must find this 
‘undue burden’ occurs ‘by reason of the limited extent 
of, or unusual circumstances affecting, the operations 
of such air carrier or class of air carriers and is not 
in the public interest’ §416 (b) (1). 

“In the light of these statutory provisions the 
function of the Board was legislative or administra¬ 
tive. The Board, whether it dealt with a single air 
carrier or a class of air carriers, was concerned with 
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the economic condition thereof and practices and 
activities in the future. No exemption could be 
granted, limited, or complete without performance of 
this condition precedent.” 

Not only must the Board make “a detailed examination 
of the economic situation” of Capital before it can grant 
an exemption, but it must also find that the exemption 
would be “in the public interest.” The Act contains a defini-f 
tion of “public interest” (Section 2) which requires the 
Board to determine whether the proposed exemption 
would (a) encourage and develop an air transportation 
system properly adapted to the needs of the Nation; (b) 
recognize and preserve the inherent advantages of, as¬ 
sure the highest degree of safety in, and foster sound eco¬ 
nomic conditions in air transportation, and improve the 
relations between, and coordinate transportation by, air 
carriers; (c) promote adequate, economical and efficient 
service at reasonable charges, without unjust discrimina¬ 
tion, undue preferences or advantages, or unfair or de¬ 
structive competitive practices; (d) create competition to 
the extent necessary to assure sound development of an 
adequate air transportation system; (e) promote develop¬ 
ment and safety of air commerce; and (f) encourage and 
develop civil aeronautics. j 

Obviously, the Board could not perform its statutory 
functions in ruling on an application for exemption with¬ 
out making a detailed study of Capital’s operations and 
economic condition, and the operations and condition bf 
other carriers which might be affected by Capital’s pro¬ 
posed exemption, and the many public interest factors 
prescribed in the statute—and such a study could not 
properly be made without a hearing. The necessity for 
full study and application of the statutory standards is 
emphasized by the Supreme Court in United States v. 
Carolina Carriers Corporation , 315 U. S. 475, 489 (194$): 
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“Congress has made a grant of rights to carriers such 
as appellee. Congress has prescribed statutory stand¬ 
ards pursuant to which those rights are to be deter¬ 
mined Neither the Court nor the Commission is 
warranted in departing from those standards because 
of any doubts which may exist as to the wisdom of 
following the course which Congress has chosen. Con¬ 
gress has also provided for judicial review as an addi¬ 
tional assurance that its policies be executed. That 
review certainly entails an inquiry as to whether the 
Commission has employed these statutory standards. 
If that inquiry is halted at the threshold by reason of 
the fact that it is impossible to say whether or not 
those standards have been applied, then the review has 
indeed become a perfunctory process. If, as seems 
likely here, an erroneous statutory construction lies 
hidden in vague findings, then statutory rights will be 
whittled away. An insistence upon the findings which 
Congress has made basic and essential to the Com¬ 
mission’s action is no intrusion into the administra¬ 
tive domain.” 

It might be observed further that the Board has as¬ 
sumed the power to accomplish by exemption the same re¬ 
sults which in most instances require a certificate of 
public convenience and necessity or amendment thereof. 
For example, in this instance the Board has authorized 
Capital, by exemption, to operate between New York and 
Baltimore—on which segment it has no certificate—and to 
omit service to Pittsburgh between New York and points 
on Route 14—contrary to Capital’s certificates. Such 
changes in certificate authorization normally require 
amendments to certificates under Section 401 of the Act— 
which specifically requires a hearing before such changes 
may be made. 

It would seem absurd to suggest that the Board must 
hold a hearing before granting an amendment of a cer¬ 
tificate, but can accomplish the same thing without a hear¬ 
ing if it does so by exemption. The Board stated in Alaska 
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Air Transportation Investigation, 2 C. i B. 785, 793 
(1941): ‘ | 

j 

“If Congress, in granting power to the Board to ex¬ 
empt from provisions of the Act, intended to vest in 
the Board a power which would enable it, in effect,! 
to rewrite the grandfather clause, it is believed that! 
such a power would have been vested in clear and 1 
specific terms.” i 

I 

If Congress had intended to vest in the Board a power 
which would enable it, in effect, to rewrite Section 401 of 
the Act, it would have done so in clear and specific terms. 
It did not do so. 

Stating the same point in a different manner, if the 
Board were to propose additional competition for Eastern 
by means of certification of another carrier, it dearly 
would be required to hold* a hearing in which Eastern could 
show that it already has keen competition and that further! 
competition of the type in question would be destructive 
and contrary to public interest; and it seems ridiculous 
to suggest that the Board may affect Eastern's certificate 
rights to exactly the same extent, without hearing, if it 
uses the exemption device. Compare in this connection 
Federal Communications Commission v. National Broad¬ 
casting Company, 319 U. S. 239 (1943) where it is denp 
onstrated that one whose franchise rights are affected by 
the proposed grant of a franchise to another is entitled 
to a hearing. 

Eastern does not assert that a hearing must be held in 
all exemption cases. If the parties waive hearing, or 
if there is no contest, the Board may well be free to grant 
an exemption without hearing. But when, as here, the 
rights of parties other than the applicant are involved, 
and other parties are opposing the exemption, it seems 
clear that the Board must grant a hearing in order to 
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take evidence on which findings may be made to support 
the Board’s order granting or denying the application. 

It follows that the orders of the Board here complained 
of should; be set aside because of the Board’s erroneous 
refusal to grant Eastern a hearing prior to entry of such 
orders. 

IV. 

The Orders of the Board Here Complained of Are 
Contrary to Law Because They Violate Principles 
Established in the Act and Past Decisions of the 
Board. 

Even if, contrary to the facts as demonstrated above, 
the Board’s orders herein complained of were based on 
findings, which in turn were based on substantial evidence 
supporting Capital’s allegations, the exemption was im¬ 
properly granted for the reason that it does not conform 
to the statutory criteria set out in Section 416 (b) of the 
Act 

The Board is not authorized under Section 416 (b) to 
grant an exemption unless it finds (1) that enforcement of 
the statutory requirements “will be an undue burden on 
such air carrier * * * by reason of the limited extent of, or 
unusual circumstances affecting, the operations of such 
air carrier” and (2) that enforcement of the statutory 
requirements “is not in the public interest.” 

In this case, the only allegations seeking to show “undue 
burden” on Capital were contentions that Capital could 
obtain additional revenue and effectuate economies by 
operating through Baltimore and omitting service to Pitts¬ 
burgh on C-54 flights between New York and points on 
Boute 14 northwest of Baltimore. The Board has re¬ 
peatedly held that such allegations are not sufficient to 
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establish “undue burden”. In Universal Air, Investigation 
Forwarding Activities, 3 C. A. B. 698, 708 (1942) the Beard 
said: 

i 

. 

“It seems obvious, however, that the Board should 
order such exemptions only in instances where it 
appears that compelling reasons of public interest 
demand the exemption. The mere fact that the ex¬ 
emption would be to the individual interest of the 
prospective exemptee is not enough.” j 

Again, in American Air, et al.. Route Consolidation , 7 
C. A. B. 337, 348-349 (1946), the Board said: 


“ • • • the mere fact that an exemption would be to the 
individual interest of the prospective exemptee is not 
justification for its grant, and the Board will order 
such exemptions only if it appears that compelling 
reasons of public interest demand the exemption.” 

i 

In Hot Springs Exemption, Chicago and Southern Air 
Lines, Inc., 7 C. A. B. 451, 453-454 (1946), it was pointed 
out that an exemption permitting Chicago and Southern 
Air lines to serve Hot Springs “would not only allow a 
more economical utilization of equipment, but also give it 
access to a considerable amount of new revenue.” Never¬ 
theless, the Board concluded* that the evidence was in¬ 
sufficient to show that “a full compliance with the pro¬ 
visions of Section 401 of the Act is an undue burden on the 
carrier.” In the recent case of Standard Airlines, Inc., 
et al., Docket 3430, decided October 13, 1948, the Board had 
the following to say (p. 5): 

i 

i 

“The inability of a carrier to enter upon extensive 
new operations which it believes would produce addi¬ 
tional revenue is clearly not a sufficient showing of 
undue burden within the meaning of Section 416 ;(b) 
of the Act.” 


i 


i 


i 
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In view of these interpretations of the Act by the Board, 
it seems dear that the allegations of Capital in this case, 
even if accepted as true, will not support the exemption, 
as Capital has shown simply that it would be to its “in¬ 
dividual interest” to have the exemption and) that it could 
obtain “more economical utilization of equipment” and 
“access to a considerable amount of new revenue”—all of 
which are factors which the Board has repeatedly rejected 
as failing to establish “undue burden” on the carrier seek¬ 
ing exemption. 

With respect to “public interest”, Capital has alleged 
only (R. 20) that “no other certificated or registered air 
carrier is providing any all-cargo service at Baltimore” 
and that consequently its proposal would provide improved 
service to and from Baltimore. As noted above, that al¬ 
legation is not true and was not true at the time the Board 
granted the exemption. But even if it were accepted as 
true, it clearly is not sufficient to establish that the public 
interest requires the exemption in question. 

The fact that a city may not have adequate air service, 
or may have no service at all, is no ground for an exemp¬ 
tion. In the Hot Springs Exemption case, supra, the Board 
outlined at some length (7 C. A. B. 452-453) the difficulties 
experienced by Hot Springs citizens and others, including 
patients desiring to use hospital facilities, mineral waters, 
etc. at Hot Springs, by reason of the fact that Hot Springs 
had no air service at all and poor surface transportation. 
Yet the Board denied the exemption, pointing out that the 
city’s burden was not a “burden on the carrier” as required 
by Section 416 (b) of the Act, and that under such circum¬ 
stances service could be authorized only by certification 
pursuant to Section 401. There have been numerous other 
instances in which the Board has refused to grant ex¬ 
emptions where the city had no air service at all (for ex¬ 
ample, see the Board’s Order Serial No. E-2693, April 7, 
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1949, denying exemptions for service to and from Ocala 
and Gainesville, Florida). 

Here Baltimore concededly had. air service. It had air 
cargo service. Capital was offering only what it contended 
would be improved air cargo service. Clearly, if the need 
of a city for its first air service of any kind is insufficient 
to justify an exemption, any alleged need for a slight im¬ 
provement in existing service would, a fortiori , be insuffi¬ 
cient. 

It follows that the exemption granted by the Board in 
this case does not conform with the statutory criteria, is 
contrary to law, and should be set aside. 

i 

i 

CONCLUSION | 

I 

It is respectfully submitted that the Board’s orders dis¬ 
cussed herein should be set aside, and that the case should 
be remanded to the Board for further proceedings con¬ 
sistent with this Court’s opinion. j . 

j 
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I 
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SUPPLEMENT A j 

I 

I 

Statutes Involved j 

j 

CIVIL AERONAUTICS ACT (49 U. S. C. 401 et seq.) j 

Sec. 2 | 

In the exercise and performance of its powers and 
duties under this Act, the Authority shall consider the 
following, among other things, as being in the public in¬ 
terest, and in accordance with the public convenience and 

necessity— j 

i 

i 

(a) The encouragement and development of an air- 
transportation system properly adapted to the present 
and future needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the 

national defense; j 

j 

(b) The regulation of air transportation in such man- 
ner as to recognize and preserve the inherent advantages 
of, assure the highest degree of safety in, and foster sound 
economic conditions in, such transportation, and to im¬ 
prove the relations between, and coordinate transporta¬ 
tion by, air carriers; 

i 

i 

_ i 

(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without} un¬ 
just discriminations, undue preferences or advantages, or 
unfair or destructive competitive practices; 

(d) Competition to the extent necessary to assure the 

sound development of an air-transportation system prop¬ 
erly adapted to the needs of the foreign and domestic com¬ 
merce of the United States, of the Postal Service, and of 
the national defense; ! 
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(e) The regulation of air commerce in such manner as 
to best promote its development and safety; and 

(f) The encouragement and development of civil aero¬ 
nautics. 

Sec. 401 (a) No air carrier shall engage in any air 
transportation unless there is in force a certificate issued 
by the Authority authorizing such air carrier to engage 
in such transportation: Provided, That if an air carrier 
is engaged in such transportation on the date of the enact¬ 
ment of this Act, such air carrier may continue so to 
engage between the same terminal and intermediate points 
for one hundred and twenty days after said date, and 
thereafter until such time as the Authority shall pass 
upon an application for a certificate for such transporta¬ 
tion if within said one hundred and twenty days such air 
carrier files such application as provided herein. 

(b) Application for a certificate shall be made in writ¬ 
ing to the Authority and shall be so verified, shall be in 
such form and contain such information, and shall be 
accompanied by such proof of service upon such interested 
persons, as the Authority shall by regulation require. 

(c) Upon the filing of any such application, the Au¬ 
thority shall give due notice thereof to the public by post¬ 
ing a notice of such application in the office of the secretary 
of the Authority and to such other persons as the Au¬ 
thority may by regulation determine. Any interested 
person may file with the Authority a protest or memo¬ 
randum of opposition to or in support of the issuance 
of a certificate. Such application shall be set for public 
hearing, and the Authority shall dispose of such applica¬ 
tion as speedily as possible. 
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(d) (1) The Authority shall issue a certificate authoriz¬ 
ing the whole or any part of the transportation covered 
by the application, if it finds that the applicant is fit, 
willing, and able to perform such transportation properly, 
and to conform to the provisions of this Act and the rules, 
regulations, and requirements of the Authority hereunder, 
and that such transportation is required by the public 
convenience and necessity; otherwise such application ah all 
be denied. 

I 

(2) In the case of an application for a certificate to 
engage in temporary air transportation, the Authority 
may issue a certificate authorizing the whole or any part 
thereof for such limited periods as may be required by 
the public convenience and necessity, if it finds that the 
applicant is fit, willing, and able properly to perform 
such transportation and to conform to the provisions of 
this Act and the rules, regulations, and requirements of 
the Authority hereunder. [ 

i 

i 

• • • • • 

i 

i 

(h) The Authority, upon petition or complaint or upon 
its own initiative, after notice and hearing, may alter, 
amend, modify, or suspend any such certificate, in whole 
or in part, if the public convenience and necessity so re¬ 
quire, or may revoke any such certificate, in whole or in 
part, for intentional failure to comply with any provision 
of this title or any order, rule, or regulation issued here¬ 
under or any term, condition, or limitation of such cer¬ 
tificate: Provided , That no such certificate shall be re¬ 
voked unless the holder thereof fails to comply, within a 
reasonable time to be fixed by the Authority, with an 
order of the Authority commanding obedience to the pro¬ 
vision, or to the order (other than an order issued in ac¬ 
cordance with this proviso), rule, regulation, term, con- 
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dition, or limitation found by the Authority to have been 
violated. Any interested person may file with the Au¬ 
thority a protest or memorandum in support of or in 
opposition to the alteration, amendment, modification, 
suspension, or revocation of a certificate. 

. . Sec. 416 

(b) (1) The Authority, from time to time and to the 
extent necessary, may • * • exempt from the requirements 
of this title or any provision thereof, or any rule, regula¬ 
tion, term, condition, or limitation prescribed thereunder, 
any air carrier or class of air carriers, if it finds that the 
enforcement of this title or such provision, or such rule, 
regulation, term, condition, or limitation is or would be 
an undue burden on such air carrier or class of air car¬ 
riers by reason of the limited extent of, or unusual cir¬ 
cumstances affecting, the operations of such air carrier 
or class of air carriers and is not in the public interest. 

Sec. 1005 (f) 

Every order of the Authority shall set forth the findings 
of fact upon which it is based, and shall be served upon 
the parties to the proceeding and the persons affected by 
such order. 

Sec. 1006 (a) 

Any order, affirmative or negative, issued by the Au¬ 
thority under this Act, except any order in respect of any 
foreign air carrier subject to the approval of the President 
as provided in section 801 of this Act, shall be subject to 
review by the circuit courts of appeals of the United 
States or the United States Court of Appeals for the 
District of Columbia upon petition, filed within sixty days 
after the entry of such order, by any person disclosing 
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a substantial interest in such order. After the expiration 
of said sixty days a petition may be filed only by leave 
of court upon a showing of reasonable grounds for failure 
to file the petition theretofore. 

i 

i 

(b) A petition under this section shall be filed in thie 
court for the circuit wherein the petitioner resides or has 
his principal place of business or in the United States 
Court of Appeals for the District of Columbia* 

I 

I 

• • • • • 

i 

i 

(e) The findings of facts by the Authority, if supported 
by substantial evidence, shall be conclusive. No objection 
to an order of the Authority shall be considered by the 
court unless such objection shall have been urged before 
the Authority or, if it was not so urged, unless there wete 
reasonable grounds for failure to do so. 

j 

ADMINISTRATIVE PROCEDURE ACT, 5 U. S. C. 1001 
et sea. i 

I 

Sec. 2 

j 

As used in this Act— 

i 

(d) ORDER AND ADJUDICATION.—“Order” means 
the whole, or any part of the final disposition (whether 
affirmative, negative, injunctive, or declaratory in fonh) 
of any agency in any matter other than rule making hut 
including licensing. “Adjudication” means agency process 
for the formulation of an order. 

I 

(e) LICENSE AND LICENSING.—“License” includes 
the whole or part of any agency permit, certificate, ap¬ 
proval, registration, charter, membership, statutory exemp¬ 
tion or other form of permission. “Licensing” includes 
agency process respecting the grant, renewal, denial, revo- 

! 

i 
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cation, suspension, annulment, withdrawal, limitation, 
amendment, modification, or conditioning of a license. 

* • • • • 

(g) AGENCY PROCEEDING AND ACTION.—“Agen¬ 
cy proceeding” means any agency process as defined in 
subsections (c), (d), and (e) of this section. “Agency 
action” includes the whole or part of every agency rule, 
order, license, sanction, relief, or the equivalent or denial 
thereof, or failure to act. 

Sec. 5 

In every case of adjudication required by statute to be 
determined on the record after opportunity for an agency 
hearing, except to the extent that there is involved (1) any 
matter subject to a subsequent trial of the law and the 
facts de novo in any court; (2) the selection or tenure 
of an officer or employee of the United States other than 
examiners appointed pursuant to section 11; (3) proceed¬ 
ings in which decisions rest solely on inspections, tests, or 
elections; (4) the conduct of military, naval, or foreign 
affairs functions; (5) cases in which an agency is acting 
as an agent for a court; and (6) the certification of em¬ 
ployee representatives— 

(a) NOTICE.—Persons entitled to notice of an agency 
hearing shall be timely informed of (1) the time, place, 
and nature thereof; (2) the legal authority and jurisdic¬ 
tion under which the hearing is to be held; and (3) the 
matters of fact and law asserted. In instances in which 
private persons are the moving parties, other parties to 
the proceeding shall give prompt notice of issues con¬ 
troverted in fact or law; and in other instances agencies 
may by rule require responsive pleading. In fixing the 
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times and places for hearings, due regard shall be had j 
for the convenience and necessity of the parties or their 
representatives. | 

i 

i 

(b) PROCEDURE.—The agency shall afford all inter- j 
ested parties opportunity for (1) the submission and con-1 
sideration of facts, arguments, offers of settlement, or! 
proposals of adjustment where time, the nature of the, 1 
proceeding, and the public interest permit, and (2) to the! 
extent that the parties are unable so to determine any con-| 
troversy by consent, hearing and decision upon notice and 
in conformity with sections 7 and 8. 

I 

Sec. 6 j 

Except as otherwise provided in this Act— ! 

i 

I 

• • • • • | 

(d) DENIALS.—Prompt notice shall be given of the 
denial in whole or in part of any written application, peti L 
tion, or other request of any interested person made iti 
connection with any agency proceeding. Except in affirm¬ 
ing a prior denial or where the denial is self-explanatory, 
such notice shall be accompanied by a simple statement 6t 
procedural or other grounds. j 

i 

Sec. 7 i 

I 

I 

In hearings which section 4 or 5 requires to be conducted 
pursuant to this section— 

j 

• • • • • 

i 

i 

(c) EVIDENCE.—Except as statutes otherwise provide, 
the proponent of a rule or order shall have the burden of 
proof. Any oral or documentary evidence may be received, 
but every agency shall as a matter of policy provide for 


I 
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the exclusion of irrelevant, immaterial, or unduly repeti¬ 
tious evidence and no sanction shall be imposed or rule 
or order be issued except upon consideration of the whole 
record or such portions thereof as may be cited by any 
party and. as supported by and in accordance with the 
reliable, probative, and substantial evidence. Every party 
shall have the right to present his case or defense by oral 
or documentary evidence, to submit rebuttal evidence, and 
to conduct such cross-examination as may be required for 
a full and true disclosure of the facts. * * # 

(d) BE CORD.—The transcript of testimony and exhibits, 
together with all papers and requests filed in the proceed¬ 
ing, shall constitute the exclusive record for decision in 
accordance with section 8 and, upon payment of lawfully 
prescribed costs, shall be made available to the parties. 
Where any agency decision rests on official notice of a 
material fact not appearing in the evidence in the record, 
any party shall on timely request be afforded an oppor¬ 
tunity to show the contrary. 

Sec. 8 

In cases in which a hearing is required to be conducted 
in conformity with section 7— 

• • • • • 

(b) SUBMITTALS AND DECISIONS.—* * * All deci¬ 
sions (including initial, recommended, or tentative deci¬ 
sions) shall become a part of the record and include a 
statement of (1) findings and conclusions, as well as the 
reasons or basis therefor, upon all the material issues of 
fact, law, or discretion presented on the record; and (2) 
the appropriate rule, order, sanction, relief, or denial 
thereof. 
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Sec. 10 ! 

(a) RIGHT OF REVIEW.—Any person suffering legalj 
wrong because of any agency action, or adversely affected! 
or aggrieved by such action within the meaning of any 

“V 

relevant statute, shall be entitled to judicial review thereof. 

i 

(b) FORM AND VENUE OF ACTION.—The form of 
proceeding for judicial review shall be any special status 
tory review proceeding relevant to the subject matter in 
any court specified by statute or, in the absence or in¬ 
adequacy thereof, any applicable form of legal action (in¬ 
cluding action for declaratory judgments or writs of pro4 
hibitory or mandatory injunction or habeas corpus) in an^ 
court of competent jurisdiction. Agency action shall be 
subject to judicial review in civil or criminal proceedings 
for judicial enforcement except to the extent that prioi^ 
adequate, and exclusive opportunity for such review is 
provided by law. 

| 

(c) REVIEW ABLE ACTS.—Every agency action made 
reviewable by statute and every final agency action for 
which there is no other adequate remedy in any court shall 
be subject to judicial review. Any preliminary, proce¬ 
dural, or intermediate agency action or ruling not directly 
reviewable shall be subject to review upon the review Of 
the final agency action. Except as otherwise expressly 
required by statute, agency action otherwise final shall be 
final for the purposes of this subsection whether or not 
there has been presented or determined any application for 
a declaratory order, for any form of reconsideration. Or 
(unless the agency otherwise requires by rule and pro¬ 
vides that the action meanwhile shall be inoperative) for 
an appeal to superior agency authority. 

• * • • • 
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(e) SCOPE OF REVIEW.—So far as necessary to 
decision and where presented the reviewing court shall 
decide all relevant questions of law, interpret constitu¬ 
tional and statutory provisions, and determine the mean¬ 
ing or applicability of the terms of any agency action. It 
shall (A) compel agency action unlawfully withheld or 
unreasonably delayed; and (B) hold unlawful and set 
aside agency action, findings, and conclusions found to be 
(1) arbitrary, capricious, an abuse of discretion, or other¬ 
wise not in accordance with law; (2) contrary to con¬ 
stitutional right, power, privilege, or immunity; (3) in 
excess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; (4) without observance of pro¬ 
cedure required by law; (5) unsupported by substantial 
evidence in any case subject to the requirements of sec¬ 
tions 7 and 8 or otherwise reviewed on the record of an 
agency hearing provided by statute; or (6) unwarranted by 
the facts to the extent that the facts are subject to trial 
de novo by the reviewing court. In making the foregoing 
determinations the court shall review the whole record or 
such portions thereof as may be cited by any party, and 
due account shall be taken of the rule of prejudicial error. 
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The situation leading up to the issuance of the order in 
question is the following: Capital is authorized by its certi¬ 
ficate (App. A) 3 to render service as an air carrier of persons, 
property and mail over the following routes, the pertinent por¬ 
tions of which are described in red lines in the map which is 
provided herewith (see Map inside back cover) for the conven¬ 
ience of the Court: (1) Route 14, between Norfolk, Virginia, and 
the terminal points Chicago and Minneapolis/St. Paul, via in¬ 
termediate points including inter alia, Washington, D. C., Balti¬ 
more, Pittsburgh, 4 Akron, Cleveland and Detroit; (2) Route 
55, between New York/Newark and New Orleans via Pitts¬ 
burgh 5 and other intermediate points; (3) Route 51 between 
Memphis, Tennessee, and the terminal points Norfolk, Vir¬ 
ginia, and Washington, D. C., via Richmond and other inter¬ 
mediate points in Tennessee, Alabama, and North Carolina. 
The foregoing authorizations do not contain and never have 
contained any limitations or restrictions whatsoever with re¬ 
spect to the quantities of cargo which Capital is permitted to 
transport between any points on its system, regardless of the 
origin of such cargo. So that prior to and at the time that the 
order in question was issued Capital was authorized to operate 
all-cargo planes , utilizing any type of aircraft equipment de¬ 
sired by it, as well as “combination” planes (i. e., aircraft 
equipped to carry passengers, cargo, and mail), from Baltimore 
to Pittsburgh, Akron, Cleveland, Detroit, Chicago, and other 
cities along its route 14. Likewise, prior to and at the time 
that the order in question was issued Capital was authorized to 
operate all-cargo and “combination” planes from New York/ 

* For the convenience of the Court the certificates of public convenience and 
necessity issued by the Board to Capital and to Eastern covering the routes 
or portions of routes pertinent to this case and in effect during most of the 
period covered by the order complained of, are reproduced herewith (App. A; 
App. B, infra, pp. 35-43). 

4 Capital is authorized under its certificate to operate nonstop between Bal¬ 
timore and Chicago, Baltimore and Detroit, Baltimore and Cleveland, and 
Baltimore and Akron on Route No. 14, passing over Pittsburgh (App. A). 

5 Any flights operated between New York/Newark and points northwest 
of Pittsburgh on Route No. 14 (such as Akron, Cleveland, Detroit and Chi¬ 
cago) are required to make a stop at Pittsburgh, which is the Junction point 
on Route No. 55 and Route No. 14 (App. A). 
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Newark to Pittsburgh, Akron, Cleveland, Detroit, Chicago and 
other cities along its routes 55 and 14. 

Prior to the issuance of the Board’s order complained of. 
Capital conducted cargo service over the routes or portions of 
routes involved in this proceeding (see Map inside back j 
cover) in the following manner: Two C-54 aircraft were oper- | 
ated in all-cargo service between New York and Chicago, a third 
C-54 aircraft was operated in all-cargo service between New 
York and Minneapolis/St. Paul, and preparations were made j 
to operate a fourth C-54 between the latter two cities. Capital j 
had also integrated two C-47 aircraft 6 with its New York-Chi- j 
cago schedules, one of which was operated from Washington to 
Baltimore, and thence to Pittsburgh and Detroit, the other | 
between Detroit and Milwaukee, via other cities in Michigan I 
(R. 20-22). The C-47 cargo aircraft which Capital operated j 
through Baltimore prior to the exemption complained of herein 
have a payload capacity of 5,500 pounds, whereas the C-54 
cargo aircraft which Capital proposed to operate (and is now j 
operating) into and out of Baltimore under the requested I 
exemption have a normal payload capacity ranging from 17,000 I 
to 18,000 pounds, and under the operational restrictions exist- j 
ing at Baltimore a payload capacity of at least 14,000 pounds, j 
or two and one-half times the payload available to Capital by j 
the use of C-47 cargo aircraft (R. 40-42; 44-45). j 

On July 29,1948, Capital filed with the Board its duly veri- j 
fied application for an exemption under section 416 (b) of the 
Act 7 which would permit it to serve Baltimore (and omit serv- | 
ice to Pittsburgh) as an intermediate point on its C4>4 all¬ 
cargo flights which serve New York/Newark as a coterminal 
point (R. 20). In support of its application Capital set forth j 
facts and reasons which it deemed sufficient to warrant the re- j 
lief requested, including operating economies of approximately j 
$12 ; 000 per month (R. 21-25). 

On August 19,1948, Petitioner filed a motion requesting that j 
Capital’s application be denied, or, in the alternative, set down j 

* C-47 is the commonly used designation for the cargo version of a particularj 
type of twin-engine aircraft manufactured by Douglas Aircraft Co. 

T Sections 416 (b) (49 U. S. C. 496 (b)) and 401 (a) (49 U. S. C. 481 (a)) j 
of the Act are set forth in Petitioner’s Brief, Supp. A, p. 40. 
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for hearing (R. 26-37). In its motion Petitioner contended 
(1) that Eastern would be injured if the exemption were 
granted to Capital because of the diversion of local cargo traffic 
between New York/Newark and Baltimore; (2) that the Act 
does not permit the granting of such relief to Capital; (3) that 
Capital had failed to show an “undue burden”; (4) that the 
proposed service would not result in actual savings to Capital, 
and (5) that Capital’s purpose in seeking the exemption was to 
establish a route between New York and Washington with a 
view to diverting traffic to Richmond and other southern points. 
Capital filed a verified answer dated August 31,1948, challeng¬ 
ing the contentions advanced by Eastern and submitting sup¬ 
plementary facts in support of its application (R. 38). On 
September 16,1948, Eastern filed a letter in reply to Capital’s 
answer renewing the contentions made in its motion and again 
requesting that Capital’s application be dismissed (R. 42). 

Eastern at the time the order complained of was issued, was 
authorized by its certificates (App. B) to render service over the 
following routes, the pertinent portions of which also are out¬ 
lined in black in the map which is attached hereto (see Map 
inside back cover): (1) Route No. 5, between Boston and ter¬ 
minal points in Texas, via New York/Newark, Baltimore, 
Washington, Charlotte, N. C., Atlanta, Ga., and other inter¬ 
mediate points; (2) Route No. 6, between Boston and Miami, 
Florida, via New York/Newark, Baltimore, Washington, and 
other intermediate points; also between Miami and Detroit via 
Charleston, West Virginia, 8 Akron, Cleveland, and other inter¬ 
mediate points; (3) Route No. 47, between Washington and 
St. Louis, Missouri, via Charleston, West Virginia, Louisville, 
Kentucky, and other intermediate points; (4) Route No. 10, 
between Miami and Chicago, via Louisville, Kentucky, and 
other intermediate points. Thus, under Eastern’s certificates 
the shortest routing for service between Baltimore on the one 
hand and Akron, Cleveland, and Detroit on the other, would 
require that intermediate stops be made at Washington, D. C., 
and Charleston, West Virginia. Similarly, Eastern’s shortest 

•Eastern subsequently was also authorized to serve Pittsburgh on its 
Route No. 6 by order of the Board (Order No. E-2761) adopted April 28,1949. 




routing for service between Baltimore and Chicago would, re¬ 
quire that intermediate stops be made at Washington, D. C., 
and Louisville, Kentucky. See Map inside back cover. 

The Board, acting upon the basis of the information thus 
available to it and in the exercise of its discretion reached the 
decision that present enforcement of the provisions of sec¬ 
tion 401 (a) of the Act in these circumstances (1) is not in the 
public interest, and (2) would be an undue burden on Capital 
by reason of the unusual circumstances affecting its operations. 
Accordingly, the Board, on September 27,1948, acting pursuant 
to section 205 (a) 9 and 416 (b) of the Act, issued its order grant¬ 
ing a temporary exemption to Capital subject to a proviso that 

it shall not engage in local air transportation between New 

- 

York/Newark and Baltimore, and denying Eastern’s motion to 
dismiss (R. 85-87). On October 27, 1948, Eastern filed with 
the Board a petition for reconsideration of the aforementioned 
order, claiming that by reason of the Board’s order permitting 
Capital to operate between New York and Baltimore, 10 it might 
be possible for Capital to render competitive services from New 
York/Newark to Washington and points south via Baltimore, j 
and thus to divert revenues from Eastern (R. 68-69). Eastern ! 
also claimed that the Board’s findings were not sufficient, that .| 
there was no evidence upon which a finding or order could be 
predicated, 11 and that the Board had improperly denied East- i 

•Section 205 (a) of the Act (49 U. S. C. 425 (a)) provides that: “the j 
[Authority] is empowered to perform such acts, to conduct such investiga¬ 
tions, to Issue and amend such orders, and to make and amend such general i 
or special rules, regulations and procedure, pursuant to and consistent with j 
the provisions of this Act, as it shall deem necessary to carry out such i 
provisions and to exercise and perform its powers and duties under this 
Act.” 

“ Capital stated in its application (R. 23-24) that It would have no oh- j 
jection to a restriction preventing it from carrying local traffic between New 
York/Newark and Baltimore; also in Its answer to Eastern’s petition for 
reconsideration Capital stated that it had no objection to the exemption order 
being reworded to make clear that competitive service to Washington and 
points south was not authorized (R. 73). 

“In a supplement to its petition for reconsideration and for stay of 
exemption order, dated November 29, 1948, Eastern claimed that material ! 
died by Capital in the Air Freight Case, Docket 810 et aL, refuted Capital^ 
allegations as to a need for the requested exemption. 
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em’s request for a hearing (R. 50,61-68). In view of Eastern’s 
contention that it might be injured because of the possibility 
of carriage of property by Capital between points south of 
Baltimore and points north of Baltimore, the Board on March 
15, 1949, issued a supplemental order amending its order of 
September 27,1948 (R. 85-87), so as to expressly negative any 
authority for Capital to operate C-54 all-cargo flights between 
New York/Newark and points south of Baltimore on Routes 
Nos. 51 and 55, and,except to the extent thus granted, denying 
Eastern’s petition for reconsideration and motion to stay the 
Board’s order of September 27,1948 (R. 88-89). 

The exemption order, as amended, thus contains the follow¬ 
ing authorization (R. 89): 

That Capital Airlines, Inc., be and hereby is tempo¬ 
rarily exempted from the provisions of section 401 (a) 
of the Act insofar as said section would otherwise pre¬ 
vent Capital Airlines, Inc., from serving Baltimore and 
omitting service to Pittsburgh on its C-54 all-cargo 
flights which serve New York-Newark and points on 
route No. 14 west of Baltimore: Provided , That the ap¬ 
plicant shall not engage in local air transportation be¬ 
tween New York, N. Y., Newark, N. J., and Baltimore, 
Md. 

Under the foregoing exemption order Capital has operated 
not more than one round trip C-54 all-cargo schedule daily 
serving both Baltimore and New York/Newark. 

On May 12, 1949, Eastern filed a petition in this Court to 
review the aforementioned order of the Board (Orders Serial 
Nos. E-2019 and E-2560). On September 20,1949, the Board 
filed a motion to dismiss the petition on the ground that Eastern 
does not have a “substantial interest” in the order of the Board 
complained of herein, within the meaning of Section 1006 of 
the Act and that this Court, therefore, lacks jurisdiction to re¬ 
view. Eastern filed an answer to the motion on October 10, 
1949, and the Board filed a reply thereto on October 17,1949. 
On November 30,1949, this Court denied the Board’s motion to 
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The Board filed with the Court for its information and con- J 
sideration a statement under date of October 25,1949, showing: 
that the exemption order in question expired on September 27, 
1949, and in effect was continued by order of the Board for a 
period of 30 days pending disposition of an application by 
Capital for further extension thereof; that the Board by order 
dated October 24, 1949 (Order Serial No. E-3467), granted a 
temporary six months operational exemption to Capital which 
permits it to serve Baltimore and omit service to Pittsburgh on 
its 0-54 all-cargo flights which serve New York/Newark and 
points on route No. 14 west of Baltimore upon the basis of the 
data submitted and findings made as more fully set forth there¬ 
in (see Appendix C, infra, p. 44); that the new order would! 
terminate in 30 days unless prior thereto Capital applies forj 
amendment of its certificate or certificates of public con-| 
venience and necessity so as to authorize it to continue to 
engage in the operations permitted under the exemption, in 
which case interested parties would have an opportunity to 
appear and present objections at the hearing as provided by 
law. 12 . . i 

i 

THE STATUTES INVOLVED 

In addition to the statutes set forth in Supplement A (pp. 
37-46) of Petitioner's Brief, to which reference is made herein, 
pertinent portions of these enactments are quoted at appropri¬ 
ate points in this Brief. 

QUESTIONS PRESENTED 

' ■ ■ ' | 

1. Whether Petitioner has disclosed such a direct and sub¬ 

stantial interest in the Board’s order which is complained of 
herein that it is entitled to invoke the jurisdiction of this 
Court to review such order. I 

2. Whether, if the Court finds that Petitioner has the requi¬ 
site interest to invoke the jurisdiction of this Court to review 

“On November 23, 1949, Capital filed an application with the Board 
(Docket No. 4209) for an amendment to its certificates for Routes Nos. 14 
and 55 so as to authorize it to serve Baltimore as to property and mail and 
omit service to Pittsburgh on its scheduled all-cargo flights which serve 
New York/Newark and cities west of Baltimore. 

887776—49-2 
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the order complained of, the controversy here presented has 
not in effect become moot because of the expiration of the order 
of which review is sought. 

3. Whether, if the Court determines that it has jurisdiction 
to review the order complained of herein and that the contro¬ 
versy here presented has not in effect become moot, an order of 
the Board issued pursuant to Sec. 416 (b) of the Act which does 
not require hearing, may be set aside in a case where, as here, 
the Board made the findings specifically required by the 
statute. 

4. Whether, if the Court determines that it has jurisdiction 
to review the order complained of herein and that the contro¬ 
versy here presented has not in effect become moot, the order 
of the Board, which was issued in its administrative discretion 
pursuant to section 416 (b) of the Act, is subject to attack upon 
the ground of alleged inconsistency with past decisions of the 
Board. 

Sl) jDf ABY OF ATtGU BiKSx 

* » 

The Court lacks jurisdiction to review the Board’s order 
against which complaint has been made in that Petitioner does 
not have a "substantial interest” in the case. It is submitted 
that the Board’s order will either cause no diversion of traffic 
from Eastern or, if any, an amount too small to be significant. 
Any contention as to diversion of traffic is without merit in any 
event because the order complained of does not add to or in any 
material manner change the operating authority possessed by 
Capital. The net effect of the order is simply to allow con¬ 
centration of cargo traffic bound for western termini (e. g. Chi¬ 
cago) at Baltimore rather than Pittsburgh; and eastbound to 
allow cargo traffic bound for New York/Newark to remain con¬ 
centrated with the traffic bound for Baltimore until the plane 
reaches Baltimore, rather than requiring separation at Pitts¬ 
burgh. As a result enabled Capital to effect savings by elimina¬ 
tion of unnecessary, light loaded and uneconomical flights. 

Futher, the order of which review is sought expired on Sep¬ 
tember 27, 1949. Capital has applied for amendment of its 
certificates of public convenience and necessity so as to author¬ 
ize it to serve Baltimore on its C-54 all-cargo flights which serve 
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i j 

New York/Newark and points west of Baltimore on Route No. i 
14, and pending completion of such certificate proceeding Cap¬ 
ital is presently serving Baltimore on such flights pursuant to 
a temporary operating exemption granted by the Board on Oc¬ 
tober 24,1949, for a period of six months which it is estimated 
would be the period required to complete such proceeding. 
Any action which the Court might take, therefore, could not 
affect the result already reached and the controversy presented 
in this proceeding is in effect moot. 

Nor will any practical purpose be served by proceeding with 
this case despite its mootness. A remand to the Board with 
directions to make more extensive findings, based upon appro¬ 
priate evidence, in any repetition of the action complained of 
might serve some practical end if the Board were about to issue 
a similar order based on findings similar or identical to those 
contained in the order of which Petitioner seeks review. . But 
in the present posture of the case the Board has granted a new 
exemption to Capital which sets forth extensive findings based 
upon actual experience. If Petitioner desired review of the 
Board's action on the merits it could have secured that review 
by promptly amending its petition to embrace the latest order 
of the Board. Or if Petitioner desired that instruction be given 
to the Board with respect to the findings or hearing which 
might be required in the event of any future extension or ref 
newal of the exemption authority granted to Capital, Petitioner 
should have amended its petition so as to request such 
instruction in connection with the order of October 24, 1949. 

The Board's exemption authority under section 416 (b) (1) 
of the Act may be employed upon a finding that the present 
enforcement of the Act or regulation in question, “is or would be 
an undue burden” on the air carrier “by reason of the limited ex¬ 
tent of, or unusual circumstances affecting the operations of such 
air carrier * * # ” and “is not in the public interest.” The 
statute by its terms does not require a hearing for the granting 
or denial of such exemptions. One of the most frequent uses bf 
section 416 (b) has been to grant an exemption permitting a 
nonscheduled air carrier to perform certain air transportation 
notwithstanding the provisions of section 401 which, if enforced, 


i 

i 

i 
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would require that the carrier, before it could be authorized by 
the Board to perform such air transportation, file an appli¬ 
cation for a certificate of public convenience and necessity and 
submit itself to the time and expense required to process that 
application before the Board in an administrative proceeding. 
The legislative history of the Act shows that the burden of 
going through that process constituted one of the principal rea¬ 
sons for the inclusion of section 416 (b) in the Act. It is ap¬ 
parent, therefore, that the holding of a hearing would in most 
cases defeat the very purpose of section 416 (b), and that this 
section is intended to give the Board the power to grant relief 
by way of exemption where the Board, acting in its sound dis¬ 
cretion, believes it can do so (i. e., where it can in good faith 
make the statutory findings) without hearing. 

Since section 416 (b) was not intended to require a hearing, 
no predetermined answer is available to the question as to what 
procedural safeguards and detail in findings are necessary in any 
order of grant or denial thereunder. Each case must be exam¬ 
ined on its own facts and different results may well be reached 
in the diverse situations which can and do arise under section 
416 (b). In the present case the factual issue was relatively 
simple due to the insubstantial nature of Eastern’s interest in 
the proceeding and the minor nature of the relief requested. 
Capital already had authority to engage in air transportation 
between New York and western points, and between Baltimore 
and western points. Capital merely sought authority to per¬ 
form these operations on the same flight and with the same air¬ 
craft, consolidating at Baltimore, rather than by using one air¬ 
craft for the New York-western points traffic, and another 
aircraft for the Baltimore-western points traffic, consolidating 
at Pittsburgh. Moreover, the facts show clearly that Capital’s 
operation pursuant to such an order would have little, if any, 
diversionary effect upon Eastern’s operations. 

The Board’s order is not subject to attack on the grounds 
of alleged inconsistency with past decisions of the Board. The 
order complained of in this case is entirely consistent with 
other orders adopted by the Board in comparable situations, 
and in any event each exemption action is dependent upon 
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its own facts and circumstances. Moreover, the doctrine of 
stare decisis is not applicable to decisions of administrative 
tribunals. 

ARGUMENT 

I. Petitioner has failed to disclose a “substantial interest” in 
the order complained of sufficient to invoke the jurisdiction 
of this Court to review such order 

j 

Respondent heretofore filed a motion to dismiss for want of 
jurisdiction the Petition for Review on the ground that Pe+ 
titioner has not disclosed a “substantial interest” in the order 
complained of sufficient to invoke the jurisdiction of the Court 
under Section 1006 (a) of the Act (49 U. S. C. 646 (a)). The 
memorandum in support of the motion to dismiss set forth the 
numerous authorities in which the law on this point has beep 
settled, and showed that the allegations of the Petition for Re¬ 
view had failed to establish a “substantial interest” in the order 
complained of or any facts to support a finding of such interest 
within the meaning and intendment of the statute. Since th4 
filing of the motion to dismiss the Petition for Review herein, 
the order of which review is sought has expired by its terms, 
and upon application by Capital a new order has been issued 
by the Board under date of October 24, 1949, which grantect 
exemption authority to Capital permitting it to serve Balti-f 
more and omitting service to Pittsburgh on its C-54 all-cargo 
flights which serve New York/Newark and points on its Route 
14 west of Baltimore (see Appendix C, infra, p. 44). In issuing 
its new order the Board placed considerable reliance upon its 
finding that the grant of the exemption requested would have 
practically no effect upon Eastern’s operations. Before mak¬ 
ing this finding, moreover, the Board requested Eastern to ad¬ 
vise the Board concerning its interest in the proceeding. Both 
the Board’s request and Eastern’s reply are attached hereto 
(see Appendix D, infra, p. 50) and further demonstrate that 
the exemption would have no adverse effect upon Eastern, and 
that Eastern has not disclosed a “substantial interest” in the 

l 

order complained of. This is even more significant when it is 
recalled that Petitioner herein, in its Answer to the Motion to. 
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Dismiss, filed October 10,1949, contended, without submitting 
any figures in support thereof, that its traffic subject to possible 
diversion as a result of Capital’s operations under the exemp¬ 
tion complained of “is increasing in line with the general in¬ 
crease in air cargo traffic”. (Point II, p. 12, of Answer of Pe¬ 
titioner to Motion to Dismiss.) In view of this determination 
of the Board that Eastern had failed to show any direct adverse 
effect upon its operations as a result of the proposed extension 
of the exemption at a time when, according to Eastern, its traffic 
subject to possible diversion was greater than at the time of the 
issuance of the order complained of herein, it is not reasonable 
to suppose that it could have made any such showing at the 
time of the earlier order. Therefore, in view of the very sub¬ 
stantial question of jurisdiction which has been raised in this 
case, the Court’s attention is respectfully directed again to the 
papers filed by Respondent herein under date of September 20, 
1949, and October 17, 1949, wherein this issue is treated more 
fully. 15 For the convenience of the Court, however, Respond¬ 
ent’s contentions with respect to this point are briefly outlined 
hereunder. 

Petitioner’s allegations in the Petition for Review are three¬ 
fold: First, Petitioner alleges that it would be harmed “if Capi¬ 
tal eventually obtained a direct link between Baltimore and 
New York/Newark” (R. 3). This is not an allegation of any 
direct or substantial adverse effect which Eastern will suffer 
by reason of the order complained of, but merely speculation 
concerning what may possibly happen at some future time if 
the Board does something else. Such an allegation wholly fails 
to establish a “substantial interest.” United States Sugar Re¬ 
finer's Association v. McNutt , 138 F. 2d 116, 120 (C. C. A. 2, 
1943); American Lecithin Co. v. McNutt, 155 F. 2d 784, 786 
(C. C. Al. 2, 1946), cert . den. 329 U. S. 763 (1946). 

u Although the Court on November 30, 1949, denied the Board’s Motion 
to Dismiss the Petition for Review herein, under the doctrine of the “law of 
the case” the Board is not precluded from again urging, nor the Court from 
considering, its Jurisdictional objections. Messenger v. Anderson, 225 U. S. 
436 (1912); Kempe v. United States, 160 F. 2d 4006 (C. C. A. 8,1947), cert, 
den. 331 U. S. 843 (1947); Poison Logging Company v. United States, 160 
F. 2d 712 (C. C. A. 9,1947). 
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Second, Petitioner alleges that by reason of the exemption 
granted to Capital “it may be possible” for Capital to compete 
directly with Eastern by transporting cargo from points south 
of Baltimore and transferring it there to aircraft operating be¬ 
tween Baltimore and New York/Newark (R. 3-4). This con¬ 
tention is plainly erroneous. Under the Board's order, as 
amended, the exemption applied only to service to and from 
Baltimore in relation to New York/Newark and points west of 
. Baltimore on route 14. Capital cannot lawfully transfer cargo 
originating south of Baltimore to aircraft operating between 
Baltimore and New York/Newark under this exemption unless 
and until the Board specifically authorizes it to engage in local 
transportation between Baltimore and New York/Newark, 
which is expressly prohibited in the order. The exemption 
merely allows several existing certificate authorizations of 
Capital to be combined and carried out by a single flight for 
operational convenience and economy. It obviously does not 
authorize the competitive operation which Eastern fears and 
the allegation to such effect is, therefore, insufficient to establish 
a “substantial interest.” 

Third, Petitioner alleges that the purpose of the exemption 
was to permit Capital to carry larger quantities of cargo be¬ 
tween Baltimore and cities west thereof on route 14 (which 5s 
incorrect), and that this “obviously would divert traffic from 
Eastern” (R. 3). 14 These allegations, likewise, are insufficient 
to establish a “substantial interest” because: (1) Eastern is not 
a “competitor”. 15 Eastern does not allege that it operates, and 
in fact it does not operate either direct or one-plane all-cargo 
service between Baltimore and Akron, Cleveland, Detroit, and 
Chicago. (See the Gillespie affidavit annexed to Respondent's 
Motion to Dismiss.) 16 Further, Petitioner failed to allege or 

14 This contention was not urged by Petitioner at any time in the proceed¬ 
ing before the Board. 

** The present case is quite unlike the situation in Pan American Airways 
Co. v. Civil Aeronautics Board , 121 F. 2d 810 (C. C. A. 2,1941) in that there 
is not present in this case the diversion of traffic to a prospective competitor 
which clearly was present in the Pan American Airways case. 

14 During the period covered by the order complained of. Eastern has op¬ 
erated all-cargo flights between New York/Newark and Atlanta, via Balti¬ 
more, Charlotte, and other intermediate points; and between Detroit and 


i 
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show that it actually carried any cargo between the points in 
question and the evidence submitted by Petitioner in the Air 
Freight Case , Docket No. 810 et al. y shows that during three 
representative months in 1947 and 1948 Eastern made only 
three shipments of freight between the points in question for 
which it received total freight revenue of $14.22. (2) Even if 

Petitioner were a “competitor,” the effect of the Board’s order 
on Eastern is too indirect and speculative to give it a “sub¬ 
stantial interest” in the order complained of. Capital was not. 
granted any new operating authority under the Board’s order 
either as to points served or the quantum of service to be offered. 
The sole purpose of the order was to permit Capital to achieve 
operating economies while affording the public a better freight 
service. This was to be accomplished by permitting Capital 
to carry both the New York-western points traffic and the Balti¬ 
more-western points traffic upon the same C-^4 aircraft by con¬ 
solidating at Baltimore rather than at Pi^sburgh with the 
economies obviously resulting therefrom (R. 29, 40-41). 

Thus, prior to the order complained of here, air cargo loaded 
at New York/Newark and at Baltimore for shipment to western 
points on Capital’s route 14 had to be shipped by two separate 
planes on different flights as far as Pittsburgh where it could be 
consolidated for further shipment westward in a single C-o4 
plane when available space permitted. Similarly, air cargo 
loaded at western points on route 14 for shipment to New 
York/Newark and Baltimore could be carried in a single plane 
on the same flight as far as Pittsburgh. There it was neces- 

Atlanta, via Akron. Cleveland, Charlotte, and other intermediate points. 
Eastern, therefore, was able to offer all-cargo service to Akron, Cleveland, 
and Detroit only by way of Charlotte, North Carolina, at which point a 
change of plane teas required. With respect to Cbicago-Baltimore all-cargo 
service. Eastern has operated an all-cargo plane between Chicago and Miami 
by way of Atlanta. Eastern, therefore, could offer all-cargo service between 
Baltimore and Chicago only by way of Atlanta, at which point a change of 
plane i 9 required. (See Map inside back cover). Obviously, these possible 
connections involving so much additional mileage are too round-about 
to be of practical consideration as a competitive factor in relation to 
the direct all-cargo service from Baltimore which Capital is authorized to 
tender. Cf. United Air Lines, Inc. v. Civil Aeronautics Board, 81 App. 
X>. C. 89,155 F. 2d 169,171 (App. D. C. 1946) ; see Air Freight Case , Docket 
No. 810 ef al. 
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sary to “offload” the cargo destined for Baltimore and again 
load it in a C-47 aircraft for shipment to Baltimore by a sep- j 
arate flight and to send the C-54 aircraft on to New York/ j 
Newark by another flight, involving separate flights and much 
additional mileage to transport the same amount of cargo. 

Eastern doesn’t allege that its traffic has in fact been diverted 
because of the order complained of and there are no facts shown 
upon which such a! conclusion could reasonably be based, j 
Eastern has merely voiced the fear that such will be the result. 
This is not sufficient to support a right to judicial review.” 
American Lecithin Co. v. McNutt, supra; United States Sugar 
Refiners Association v. McNutt , supra; Air Line Pilots Asso¬ 
ciation v. Civil Aeronautics Board, App. D. C. No. 9820, Pet. 
for Rev. dismissed April 23,1948; cert . den. 69 S. Ct. 34 (1948).! 

In view of the foregoing, Respondent again urges that the 
Court lacks jurisdiction to review the order of the Board which 
is here complained against and that the appeal should, there¬ 
fore, be dismissed. . | 

I 

II. The controversy presented here has, in effect, become moot 

because of expiration of the order of which review is sought 

Petitioner contends that the Board failed to point out the 
facts on which it predicated its conclusion and that the order 
complained of should be set aside by the Court and the case 
remanded to the Board for further proceedings (Pet. Br. 20, 
23,31-32,35). The temporary order of which review is sought 
has expired by its terms, and Respondent believes that this case 

"Petitioner also contends that it is entitled to Judicial review of the 
Board’s order by reason of Section 10 of the Administrative Procedure Act 
(5 U. S. C. 1001) (R. 2). It is clear, however,.that Section 10 of the Admin¬ 
istrative Procedure Act confers no authority upon the Court to review the 
Board’s action additional to that already conferred by the Civil Aeronautics 
Act and that the right to obtain judicial review under that act is, likewise, 
available only to one who can show an adverse effect of a direct and sub¬ 
stantial character as a result of the order complained of. See Attorney 
OeneraTs Manual on the Administrative Procedure Act , pp. 94-110, and 
authorities there cited; cf. Kirkland v. Atlantic Coast RR., 167 P. 2d 529 
(App. D. C. 1948); cert, den . 69 S. Ct. 65 (1948); Olin Industries v. National 
Labor Relations Board, 72 F. Supp. 225,228 (D. Mass. 1947). 


867775—49-S 




16 


has been rendered moot for all practical purposes, and no useful 
purpose would be served by the determination of the questions 
which Petitioner seeks to raise with respect to the order com¬ 
plained of. 

Respondent's order of October 24,1949 (Serial No. E-3467), 
clearly pointed out the basis on which the Board reached its 
determination to grant further exemption to Capital for a tem¬ 
porary period pending hearing «. x nd decision upon an applica¬ 
tion for amendment of its certificate of public convenience and 
necessity (App. C). Thus, Petitioner has available in the 
Board’s new order the very information which it contends it 
was deprived of by reason of the alleged lack of detailed findings 
in the order of which review is sought. Assuming that the 
Court should undertake to review the order complained of and, 
upon such review, to set it aside, nevertheless, such action, un¬ 
less it considered the Board’s order of October 24, 1949, would 
not be effectual to afford Petitioner that relief it is seeking in 
this case. 1 * 

The Board of course does not contend that the replacement 
of an order which is under review by a subsequent order will in 
all cases render moot review of the first order. On the contrary, 
the Board recognizes that this and other courts have held that 
the expiration of an order prior to judicial determination 
thereon does not render the review proceeding moot if there 
is a likelihood that the agency will repeat the action com¬ 
plained of to the detriment of the Petitioner and there exists 
a need for an opinion for the guidance of the agency. Southern 
Pacific Terminal Co. v. Interstate Commerce Commission , 219 
XL S. 498 (1911); Gay Union Corporation v. Wallace , 71 App. 
B. C. 382,112 F. 2d 192 (1940) cert. den. 310 U. S. 647 (1940); 
but cj. St. Pierre v. United States , 319 TJ. S. 41 (1943). Ac- 
(cordingly, the Board recognizes that the question of whether 
this case has become moot by entry of its later order must be 

* Respondent takes the position that it is not prevented by the provisions 
of Sec. 1006 (d) of the Act from discharging its duties and functions pend¬ 
ing completion of a proceeding for judicial review, even though the per¬ 
formance of such duties may have the effect of rendering a review proceed¬ 
ing moot See Evans v. Fed. Communications Commission, 72 App. D. C. 
159,113 F. 2d 166 (1940). 
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resolved primarily by a determination of whether any practical' 
purpose would be served by proceeding with the case. The 
Board submits that no practical purpose could be served 
thereby. 

Assuming that Petitioner is correct in its contention that the 
Board committed error by not making adequate findings based 
on substantial evidence, the most that it can gain from such a 
determination is a remand to the Board with directions to make 

• m - j 

more extensive findings, based upon appropriate evidence, ip 
any repetition of the action complained of. This might 
serve some practical end if the Board were about to issue a 
similar order based on findings similar or identical to those con¬ 
tained in the order of which Petitioner seeks review, or if it 
seemed possible that such an order might be requested and 
granted at some future date. (Cf. Gay Union Corporation V. 
Wallace, supra.) But in the present case there is no reason to 
expect such action by the Board, because the Board by its latest 
order of October 24,1949, granting an exemption to Capital has 
set forth extensive findings with respect to the exemption, and 
such findings are based upon evidence referred to therein con¬ 
sisting of factual data gained as a result of actual operating 
experience. If the Board's original order was deficient, the 
deficiencies alleged to exist were supplied by the Board's 
order granting Capital's latest exemption application. If Pe¬ 
titioner had in fact desired review of the Board's action on the 
merits and believes that the Board's original order did not pro¬ 
vide an appropriate vehicle therefor, it could have secured that 
review by promptly amending its petition to embrace this latest 
order and by vigorously prosecuting its appeal. 1 ® Or if Peti¬ 
tioner desired that the Court instruct the Board with respect to 
the findings and evidence necessary to support an exemption 
order authorizing Capital to serve Baltimore in the manner pro¬ 
vided, it should have amended its petition to embrace the latest 
order. 

9 Such a procedure appears to be the normal and customary one employed 
with respect to orders entered subsequent to institution of review proceed¬ 
ings which supplant the orders initially complained against. See Thompson 
v. Consolidated Gas Co., 300 U. S. 55,57 (1937); McCart v. Indianapolis Water 
Company, 302 U. S. 419, 420 (1938); Interstate Commerce Commission v. 
Jersey City, 322 U. S. 503, 508, 511 (1944). 


i 

I 
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Petitioner also contends that the Board could grant the ex¬ 
emption only after hearing, and desires the Court to instruct 
the Board that such a hearing was necessary prior to grant of 
the exemption. However, Respondent contends that the ques¬ 
tion of hearing in an exemption case must be determined upon 
the facts and circumstances of each case, and that such hearing 
is not required upon every exemption application. See infra, 
pp. 18 to 23. Accordingly, no useful or practical purpose 
would be served by determining whether hearing should have 
been required with respect to the original exemption order. If 
Petitioner desires that instruction be given to the Board with 
respect to the finding s or hearing which might be required in the 
event of any future extension or renewal of the exemption au¬ 
thority granted to Capital, Petitioner should have amended 
its petition so that such instruction would be directed to the 
Board’s subsequent order of October 24, 1949. It is apparent 
that unless this is done no effective relief can be given Peti¬ 
tioner. The fact that no effective relief will be afforded by ac¬ 
tion directed to the order complained of is practically conceded 
by Petitioner (R. 5-6). 

The fact is that this case is moot for all practical purposes. 
The order which Petitioner seeks to have reviewed has expired. 
The subsequent order is unlike the original order, and presents 
an entirely new situation because of the change in circumstances 
since the original order was issued. 

TTT The Board’s order entered pursuant to Section 416 (b) of 
the Act is supported by the required statutory findings, and 
is otherwise in full accord with the requirements of the Act 
and the Administrative Procedure Act. 

(1) The Board’s grant of exemption without hearing was in full accord 
with the provisions of the Act and the Administrative Procedure Act 
and did not deprive Petitioner of any right 

Petitioner contends that it was entitled to a formal hearing 
prior to the entry of the order complained of herein (Pet. Br. 
28, 31-32). Petitioner’s contention is based upon an errone¬ 
ous conception of the requirements of the Act. The Act does 
not provide for notice or hearing in the case of exemptions. 
The Act provides for such procedure with respect to the basic 
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certificates of public convenience and necessity but not for the 
limited purposes of exemption (except with respect to certain j 
labor safeguards). The Act provides a complete, specific, and 
detailed statutory scheme for the economic regulation of air ] 
transportation based upon the issuance, amendment, suspen¬ 
sion, and revocation of certificates of public convenience and! 
necessity, both temporary and of unlimited duration. 20 

The framers of the Act, realizing that the detailed regulatory 
provisions of the Act, and the statutory procedural steps of 
notice and hearing, would in many cases hamper or prevent! 
a flexible administration of the Act to meet emergency, un-! 
usual, or hardship cases as they arose, made provision for re-! 
lief from such provisions. Section 416 (b) of the Act provides 
as follows: 

The Board, from time to time and to the extent neces¬ 
sary, may (except as provided in paragraph (2) of this 
subsection [relating to labor requirements]) exempt 
from the requirements of this title [Title IV] or any pro¬ 
vision thereof, or any rule, regulation, term, condition, 
or limitation prescribed thereunder, any air carrier or 
class of air carriers, if it finds that the enforcement of 
this title or such provision, or such rule, regulation, term, 
condition, or limitation is or would be an undue burden 
on such air carrier or class of air carriers by reason of 
the limited extent of, or unusual circumstances affecting; 
the operations of such air carrier or class of air carriers 
and is not in the public interest. 

Under the foregoing provision the Board is able to grant re¬ 
lief, in the form of an exemption of statutory or regulatory 

* The Civil Aeronautics Act provides for only one stable form of operat¬ 
ing authority for carriers who engage in air transportation—the certificate 
of public convenience and necessity. Such certification, whether temporary 
or of unlimited duration, may be issued only after notice and hearing, and 
then only after the Board finds that the transportation is required by the 
public convenience and necessity and that the applicant is fit, willing and 
able to perform such transportation properly, and to conform to the provi¬ 
sions of the Act and the rules, regulations, and requirements of the Board 
thereunder. Such certificates may not be altered, amended, or modified, ex¬ 
cept after notice and hearing and upon a finding that the public convenience 
and necessity so require. (Sec. 401 (a) of the Act is set forth in Supple¬ 
ment A, p. 38 of Petitioner’s Brief). 
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requirements, to a carrier, if the Board makes the necessary 
finding s that the present enforcement of the regulatory pro¬ 
visions of the Act insofar as they would otherwise prevent the 
applicant from engaging in the air transportation so author¬ 
ized: (1) is or would be an undue burden on the carrier; and 
(2) is not in the public interest. The statute by its terms does 
not require a hearing for the granting, amendment, suspension, 
or termination of such exemptions; it does not require notice 
to interested parties; and it does not in detail describe the man¬ 
ner in which the Board shall act. Nor is the exemption power 
limited to granting relief from section 401 (a) relating to cer¬ 
tificates of public convenience and necessity, for under this 
section exemptions or waivers can be granted with respect to 
any of the provisions of Title IV of the Act, other than section 
401 (1) (compliance with Labor Legislation). Thus, under 
section 416 (b) (1) discretion has been entrusted to the Board 
with respect to exemptions which may be exercised if the Board 
finds that enforcement is or would be an "undue burden” on 


the carrier by reason of the "unlimited extent” or the “unusual 

. 

circumstances affecting” such operations, and is not in the 


"public interest.” 31 

The Act thus shows upon its face that Congress recognized 
that there were areas beyond the more stable forms of certifi¬ 
cates in which temporary exemptions would be necessary due 
to the changeability of circumstances, the necessary limitations 
upon, and variability in, operations, the inevitable delays in 
the normal hearing process due to technical factors and the 
comprehensive determinations of public interest required to be 
made by the Board. 43 


a Although these requirements are not defined in the Act. the legislative 
history of the Act indicates that Congress Inserted section 416 (b) (1) in 
the Act in order to provide relief for the benefit of the air carriert and was 
thinking primarily of the possible undue burden on the carrier, although 
it also qualified the exemption power so that it would be used only if en¬ 
forcement of the Act is or would not be in the “public interest.” 

“The provisions of the Administrative Procedure Act concerning notice 
and hearing are clearly inapplicable by their own terms. The provisions of 
the Administrative Procedure Act imposes no requirement of hearing since 
its pertinent Sections 5, 7 and 8 do not come Into effect unless the right to 
hearing already exists. The following quotation from the Attorney General’s 
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One of the most frequent uses of section 416 (b) has been to | 
grant an exemption permitting a nonscheduled air carrier to \ 
perform certain air transportation notwithstanding the pro- j 
visions of section 401. In the absence of such exemption the i 
carrier, before it could be authorized by the Board to perform | 
such air transportation, would be required, to file an applies- j 
tion for a certificate of public convenience and necessity and I 
submit itself to the time and expense required to process that | 
application before the Board in an administrative proceeding. I 
The legislative history of the Act 23 shows clearly that the hard¬ 
ship which would be imposed on the small nonscheduled car- ! 
rier under those circumstances constituted one of the principal 
reasons for the inclusion of section 416 (b) in the Act. Its 
purpose is to provide relief from such requirements in appro¬ 
priate cases, that is, where the Board finds that enforcement j 
of the Act (namely, the requirement of obtaining a certificate 
of public convenience and necessity) would constitute “an un¬ 
due burden” on the carrier, and where the Board finds that 
such enforcement “would not be in the public interest.” It is 
apparent, therefore, that the holding of a hearing would ini 
most cases defeat the very purpose of section 416 (b), and that 
the section is designed and intended to grant power to the 
Board to give exemption relief in appropriate cases where the 
Board acting m its sound discretion believes it can do so (i. e., 
where it can in good faith make the statutory findings) without 
hearing. » .. 

The Board’s discretionary powers under 416 (b) are pe¬ 
culiarly applicable to relief by way of exemption from the pro¬ 
visions of section 401. Under section 401 a carrier desiring to 

obtain a license to engage in air transportation is required to 
■■ 

Manual on the Administrative Procedure Act, p. 41, serves excellently aa 
both a summary and an authoritative statement on this point. 

. “It will be noted that the formal procedural requirements of the Act are 
invoked only where agency action on the record after opportunity for an 
agency hearing is required by some other statute. The legislative his¬ 
tory makes clear that the word ‘statute’ was used deliberately so as to make 
sections 5,7 and 8 applicable only where the Congress had otherwise specifi¬ 
cally required a hearing to be held” [citing numerous legislative references]. 

** Hearings before the House Committee on Interstate Commerce on CL S. 
9738,75th Cong., 3rd Sess. (1938), pp. 419-421. 
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file an application for operating authority, to have a hearing 
upon the application, and to have an order issued from the 
Board with detailed findings of basic fact either granting or 
denying the application. If the carrier applies under sec¬ 
tion 416 (b) for relief from the burdensome requirements of sec¬ 
tion 401, is a hearing necessary in all such cases? Clearly not, 
or the result is complete frustration of the statutory scheme. 
If hearing is always necessary, the Board would be faced with 
this extraordinary situation: Before denying a request of a 
carrier to be excused from the statutory requirement of a full- 
dress hearing under section 401 the Board would be required to 
give a full-dress hearing under section 416 (b). 

A similar contention was made with respect to the exemption 
powers of the Board under section 1 (2) of the Act in American. 
Air Lines , Inc. v. Civil Aeronautics Board, C. C. A. 7, No. 9739, 
decided December 8, 1949, and was rejected. 

The fact that section 416 (b) was not intended to require 
a hearing before granting an exemption from section 401 (a) 
is clearly shown by consideration of all of the provisions of 
section 416 (b). Subsection (2) of that section specifically 
provides that exemption from the labor provisions of section 
401 (1) of the Act may be granted if the Board makes the 
statutory findings after notice and hearing .* Clearly Congress 
knew how to provide for a hearing where it intended to require . 
one. 

Given these circumstances, that is, a statute under which an 
application for relief is not entitled or required to go to hearing 

* Section 416 (b) (2) of the Act provides: “(2) The Authority shall not 
exempt any air carrier from any provision of subsection (1) of section 401 
of this title, except that (A) any air carrier not engaged in scheduled air 
transportation, and (B), to the extent that the operations of such air carrier 
are conducted during daylight hours, any air carrier engaged in scheduled 
air transportation, may be exempted from the provisions of paragraphs (1) 
and (2) of such subsection if the Authority finds, after notice and hearing, 
that, by reason of the limited extent of, or unusual circumstances affecting, 
the operations of any such air carrier, the enforcement of such paragraphs 
is or would be such an undue burden on such air carrier as to obstruct its 
development and prevent it from beginning or continuing operations, and 
that the exemption of such air carrier from such paragraphs would not 
adversely affect the public interest • * (49 U. S. C. 496 (b) (2).) 
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before grant or denial and such grant or denial is vested in the j 
discretion of the administrative agency, what procedural safe- j 
guards and what detail in findings are necessary in any order of 
grant or denial? j 

Respondent believes that no predetermined answer is avail- j 
able, that the sweep and purpose of section 416 (b) is such that 
each case must be examined on its own facts, and that different 
results may well be reached in the diverse situations which can j 
and do arise under section 416 (b). Cf. Federal Communica k | 
tions Commission v. WJR, 337 U. S. 265 (1949); Pan Amer .- 
Grace Airways, Inc. v. Civil Aeronautics Board, et. al., App. j 
D. C., No. 9914 (decided September 12, 1949); American 
Broadcasting Company, Inc. v. Federal Communications' 
Commission, App. D. C. No. 9760 (decided October 17,! 
1949). Where the factual issue presented is relatively simple! 
but the pertinent facts are controverted by parties hav¬ 
ing a legitimate interest, it may be that findings of basic fact 
are necessary (on the basis of the pleadings, supporting affi¬ 
davits, and matters within the official knowledge of the Board) 
in the order granting the request. Where the facts of a par¬ 
ticular case are relatively simple, uncontroverted, and estab¬ 
lished by the pleadings, supporting evidence, and matter^ 
within the official notice of the Board, less extensive findings 
may be required. Different standards may be applicable where 
an essentially rule-making exemption is involved; or where an 
emergency is involved. In the present case, as shown in thh 
next section, the factual issue was relatively simple (because 
of the minor nature of the relief requested and Eastern’s lack of 
a substantial interest therein), and hearing and extensive find¬ 
ings were not required. 

i 

(2) The Board’s findings were sufficient under the Act and in all other 
respects and no prejudicial error was committed by the Board in refrain¬ 
ing from further detail in such findings ! 

i 

Petitioner claims that the Board erred in failing to find a 
number of alleged facts and in failing to point out the facts bn 
which its conclusion was based. Petitioner complains that the 
Board’s ultimate findings were not supported by further de- 
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tailed findings. Petitioner’s claim of error is based upon a mis¬ 
conception of the nature of the relief granted and of the findings 
that were required pursuant to section 416 (b) of the Act. 
The Act is specific with respect to the findings required for 
exemption under section 416 (b) (1) (49 U. S. C. 496 (b) (1)) 
and the Board’s findings fully met the requirements (R. 85-89). 
The requirement as to findings must always be applied in 
relation to the provisions of the Act, having regard to the fact 
that section 416 (b) specifies the findings which are to be made 
and the further fact that no hearing on facts is provided for 
in such cases. 

The Board contends that no further findings were required 
under the facts and circumstances surrounding this exemp¬ 
tion. 28 From the nature of the relief requested by Capital it is 
self-evident that little or no proof was necessary to show the 
beneficial effect of the relief sought. Capital already had au¬ 
thority to engage in air transportation between New York on 
the one hand and Pittsburgh and points beyond on the other, 
and between Baltimore on the one hand and Pittsburgh and 
points beyond on the other. Capital merely sought authority 
to perform these authorizations on the same flight with the 
same aircraft. It is obvious, for example, that flights destined 
to New York from western points cannot arrive at New York 
with a full load every day, 28 and therefore that the ability to 
fill up unused space by placing additional cargo on the plane 
for Baltimore will result in operating economies; or that in any 

* The discretion which is vested in the Board under sec. 416 (b) is neces¬ 
sarily to be applied to a great host of possible varying situations and cir¬ 
cumstances that could not possibly be enumerated in the Act or in separate 
findings and to the even greater number of possible variations in the weight 
to be accorded to each fact and the degree of proof to be required as against 
the possible need for summary relief. 

* A carrier could achieve 100% load factor every day only upon the ex¬ 
tremely remote possibility that cargo offered each day will exactly equal 
the capacity of the flights scheduled for that day. Obviously this never 
happens in actual experience. It could also occur if the carrier “under- 
scheduled” to such an extent that it was required each day to refuse cargo 
(or hold it over to the next day) because it already had obtained full loads 
upon the flights scheduled. Such a practice, however, would be subject 
to scrutiny and correction by the Board under section 404 (a) of the Act 
relating to adequacy of service. 
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event the probability of such operating economies being real¬ 
ized was sufficiently clear, in the absence of actual experience, 
to warrant the rendition of the service on that basis for a tem- i 
porary or experimental period. The results achieved demon- ! 
strate the correctness of this conclusion, for, as set forth in the 
Board’s order of October 24, 1949, eastbound cargo into New 
York was well below the capacity of the plane (which had to 
be returned to New York in any event in order to make possible 
the origination of westbound flights at that point) and the 
plane could, therefore, be utilized most efficiently by routing it 
to New York via Baltimore for the purpose of carrying cargo 
destined to Baltimore. 

More extensive findings might also have been required if ! 
Eastern had been a competitor of Capital’s with respect to j 
cargo service between Baltimore and points west of Pittsburgh, 
and had demonstrated an interest in opposition to Capital’s re- | 
quest. However, the fact is that Eastern has no substantial 
interest in cargo traffic between Baltimore and Akron, Cleve- j 
land, Detroit, and Chicago, and the Board, therefore, was not j 
required to make extensive findings in its orders justifying the : 
grant of the exemption to Capital in the face of the detriment 
to Eastern which would be caused thereby. As the Board 
found in its order of October 24,1949, “the grant of exemption 
would have little if any diversionary effect upon Eastern’s 
operations.” Moreover, the numerous facts which Eastern set 
forth in its petitions to the Board with respect to this matter re¬ 
lating to the capacity of the Baltimore airport, the amount of ] 
business conducted by Eastern between Baltimore and New | 
York and between Baltimore and southern points, the amount j 
of cargo carried and the capacity of planes operated by Capital j 
between Baltimore and points west of Pittsburgh, have no rele-1 
vance to the issue involved in the grant of the exemption. The) 
sole basis for the grant of the exemption was that of providing! 
an opportunity to Capital to effect operating economies in thei 
operation of the cargo services which Capital was already au¬ 
thorized to engage in. These economies were made possible 
by the simple expedient of permitting the separate New York; 
and Baltimore services to be conducted on the same flight. No 
detailed findings of fact were required upon this simple issue. 
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IV. The Board’s order was authorized by the Act and is not 

subject to attack upon the ground of alleged inconsistency 

with past decisions of the Board 

Petitioner seeks to establish arbitrary and inconsistent action 
on the part of the Board by an incomplete comparison of other 
rulings of the Board. - Any comparison in the field of exemp¬ 
tions would, of course, be meaningless without the fullest ex¬ 
position of the facts in the particular case and appropriate 
weighing of the details with reference to the changing con¬ 
ditions and times in which the decsions were made, and the 
other varying elements. But even assuming that Petitioner 
is correct in its contention that there is an inconsistency in the 
Board’s action in this case, there is no need to take up the 
Court’s time with further discussion in the light of the well- 
settled rule that the doctrine of stare decisis is not generally 
applicable to decisions of administrative tribunals. See Vir¬ 
ginian Railway Company v. United States , 272 U. S. 658, 665 
(1926); Kentucky Broadcasting Corporation v. F. C. C., 174 
F. 2d 38,40 (1949); State Airlines v. C. A. B., 174 F. 2d 510,518 
(1949), cert, granted 70 S. Ct. 67; in accord, F. C. C. v. W. 0. 
K. 0. y 329 U. S. 223, 228 (1946); Vom Baur Fed. Admin. Law 
VoL 1, Sections 74, 183, 255-9 and cases cited. 

The fact is, however, that the action of the Board in this 
case was consistent with action taken by the Board in similar 
cases- In at least two other instances the Board has granted 
similar exemption authority to certificated carriers. In Order 
Serial No. E-3474, adopted October 26,1949, United Air Lines. 
Inc., was authorized to serve Boston, Massachusetts, Hartford, 
Connecticut, and Newark/New York on the same cargo flights, 
just as Capital was authorized to serve Baltimore and New 
York on the same cargo flights. Similar authorization to serve 
San Francisco-0akland and Los Angeles on the same all-cargo 
flights was granted to American Airlines, Inc., by Order Serial 
No. E-3559, adopted March 15, 1949, and Order Serial No. 
E-3475, adopted October 26, 1949. These orders are among 
a group of orders adopted by the Board with special reference 
to cargo service performed by the certificated carriers, and 
give cognizance to the fact that relief by way of exemption is 
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required with respect to some of the problems created by cargo \ 
services performed by such carriers. - This is well stated in j 
Order Serial No. E-3474, referred to above, as follows: 

The routes of the certificated carriers have been es- j 
tablished over a period of years with primary reference | 
to passenger and mail service, including the probable 
number of schedules to be operated, and the desirability 
and public demand for direct or nonstop single-carrier! 
service. All-cargo service is a comparatively new de-! 
velopment, and the carriers are still experimenting with! 
various means of increasing their cargo loads and of! 
achieving operating economies. As compared to pas¬ 
senger service, relatively few all-cargo flights are justi¬ 
fied at this time even between major traffic points. In j 
addition, the certificated carriers are competing against j 
the all-cargo carriers, which have authorizations morej 
flexible in some respects than the existing authorizations! 
of the certificated carriers. 2 These circumstances re-; 
quire that special consideration be given by the Board! 
to the problems which occur in all-cargo operations by! 
certificated carriers pursuant to certificates granted pri¬ 
marily with passenger service in view, and constitute; 
unusual circumstances which, if relief is not granted in 
cases where proper showing has been made, will result} 
in an undue burden upon the carrier within the meaning 
of section 416 (b) of the Act. 27 

Another example of special exemption authorization require^ 
for the cargo operations of certificated carriers is contained in 
Order Serial No. E-1962, adopted September 8,1948. By this 
order Eastern Air Lines, Inc. (the Petitioner in the present 
case) was permitted to schedule stops of not to exceed two 
hours duration at New York and Newark notwithstanding 
a provision of Eastern’s certificate which required that such 
stops should not exceed 45 minutes. Since the provision 

" In its footnote number 2, supra, the Board added: In the Air Freight 
Case, Docket No. 810 et al., the Board stated that it was prepared to look 
with favor cn requests by the certificated carrier to achieve the same kind 
of flexibility in their all-cargo operations as would be permitted to the 
freight carriers certificated in that proceeding. 
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was inserted for the purpose of requiring that passenger 
flights should be operated through New York in order to 
provide through service from New England points to south¬ 
ern points on Eastern’s system, the exemption relief was appro¬ 
priate in connection with Eastern’s cargo flights and the loading 
and unloading problems created thereby. 

In summary, it is Respondent’s position that the order 
adopted by the Board in this case is entirely consistent with 
other orders adopted by the Board in comparable situations, 
that in any event each exemption action is dependent upon 
its own facts and circumstances, and, in addition, that the doc¬ 
trine of stare decisis is not applicable to decisions of adminis¬ 
trative tribunals. The Board’s order is therefore not subject 
to attack on the grounds of alleged inconsistency with past 
decisions of the Board. 


CONCLUSION 

For the foregoing reasons, the petition for review should be 
dismissed for want of jurisdiction or the Board’s order of which 
review is sought herein should be affirmed. 

Respectfully submitted. 

William J. Hickey, 

Special Assistant to the Attorney General, 

Department of Justice, Washington, D. C. 

Emory T. Nttnneley, Jr., 
General Counsel, Civil Aeronautics Board. 
Herbert A. Bergson, 

Assistant Attorney General. 

John H. Wanner, 

Associate General Counsel. 

Joseph A. Seeley, 

Attorney, Civil Aeronautics Board. 

December 1949. 




APPENDIX A 

United States of America 
Civil Aeronautics Board 

WASHINGTON, D. C. 

Certificate of Public Convenience and Necessity 

(as reissued) 

Capital Airlines, Inc. 

is hereby authorized, subject to the provisions hereinafter set j 
forth, the provisions of Title IV of the Civil Aeronautics Act of j 
1938, as amended, and the orders, rules, and regulations issued j 
thereunder, to engage in air transportation with respect to per- j 
sons, property, and mail, as follows: 

(1) Between the terminal point, Norfolk, Va., the inter¬ 
mediate points Washington, D. C., Baltimore, Md., Pitts- j 
burgh, Pa., Youngstown, Ohio, Akron, Ohio, Cleveland, 
Ohio, Toledo, Ohio, Detroit, Mich., and (a) beyond De¬ 
troit, Mich., the terminal point, Chicago, Ill., and (b) be¬ 
yond Detroit, Mich., the intermediate points Flint, Mich, 
(except with respect to mail), Lansing, Mich., Grand Rap¬ 
ids, Mich., Muskegon, Mich., Milwaukee, Wis., and the 
co-terminal points Minneapolis, Minn., and St. Paul, 
Minn.; 

(2) Between the intermediate point Grand Rapids, 
Mich., and the terminal point Chicago, Ill., and 

(3) Between the intermediate point Muskegon, Mich., 
and the terminal point Chicago, Ill., 

to be known as Route No. 14. 

The service herein authorized is subject to the following} 
terms, conditions and limitations: 

7 i 


(1) The holder shall render service to and from each of 
the points named herein, except as temporary suspension^ 
of service may be authorized by the Board; and may begin 
or terminate, or begin and terminate, trips at points shori 
of terminal points. 

( 29 ) 
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(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly used 
by the holder to serve such point prior to the date of is¬ 
suance of this certificate, as reissued; and may continue 
to maintain regularly scheduled nonstop service between 
any two points not consecutively named herein if nonstop 
service was regularly scheduled by the holder between such 
points on the date of issuance of this certificate, as reis¬ 
sued. Upon compliance with such procedure relating there¬ 
to as may be prescribed by the Board, the holder may, in 
addition to the service hereinabove expressly prescribed, 
regularly serve a point named herein through any airport 
convenient thereto, and render scheduled nonstop service 
between any two points not consecutively named herein 
between which service is authorized hereby. 

(3) Scheduled nonstop service between Chicago, UL, 
and Cleveland, Ohio, between Chicago, HI., and Akron, 
Ohio, between Chicago, HI., and Youngstown, Ohio, and 
between Chicago, HI., and Pittsburgh, Pa., shall be ren¬ 
dered only on flights originating or terminating at Wash¬ 
ington, D. C., Norfolk, Va., or New York, N. Y.-Newark, 
N. J. - 

(4) Flights between Detroit, Mich., and Minneapolis, 
Minn., or St. Paul, Minn., shall originate or terminate at 
Detroit, Mich., or a point east or south thereof. 

The exercise of the privileges granted by this certificate, as 
reissued, shall be subject to such other reasonable terms, condi¬ 
tions, and limitations required by the public interest as may 
from time to time be prescribed by the Board. 

This certificate, as reissued, shall be effective on the 22nd day 
of June, 1948. 

In witness whereof, the Civil Aeronautics Board has 
caused this certificate, as reissued, to be executed by its Chair¬ 
man and the seal of the Board to be affixed hereto, attested by 
the Secretary of the Board, on the 22nd day of June, 1948. 

[seal] (S) Joseph J. O’Connell, Jr.,. 

Chairman. 

(5) M. C. Mulligan, Secretary. 

Attest: 
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United States of America 
Civil Aeronautics Board 

WASHINGTON, D. C. 

• i , . • ■ - ■: : 

Certificate of Public Convenience and Necessity 

(as reissued) 

‘ -I ■ ‘ .■ • - >r; jr>.* 

Capital Airlines, Inc. 

is hereby authorized, subject to the provisions hereinafter set j 
forth, the provisions of Title IV of the Civil Aeronautics Act of 
1938, as amended, and the orders, rules, and regulations issued 
thereunder, to engage in air transportation with respect to 
persons, property, and mail, as follows: 

Between the terminal point New York, N. Y.-Newark, 
N. J., the intermediate points Harrisburg, Pa., Pittsburgh, 

. Pa., Wheeling, W. Va., Morgantown,. W. Va., Clarks- ; 
burg, W. Va., Charleston, W. Va., Briston, Tenn.-Va., and j 

(a) beyond Bristol, Tenn.-Va., the intermediate point i 
Asheville, N. C., and the terminal point Atlanta, Ga., and i 

(b) beyond Bristol, Tenn.-Va., the intermediate points j 
Knoxville, Tenn., Chattanooga, Tenn., Birmingham, Ala., 
and Mobile, Ala., and the terminal point New Orleans, La., j 

to be known as Route No. 55. 

The service herein authorized is subject to the following | 
terms, conditions, and limitations: 

(1) The holder shall render service to and from each of J 

the points named herein, except as temporary suspensions j 
of service may be authorized by the Board; and may begin j 
or terminate, or begin and terminate, trips at points short j 
of terminal points. i 

(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly used j 
by the holder to serve such point prior to the date of j 
issuance of this certificate, as reissued; and may continue! 
to maintain regularly scheduled nonstop service between 
any two points not consecutively named herein if nonstop 
service was regularly scheduled by the holder between such 
points on the date of issuance of this certificate, as re- 
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issued. Upon compliance with such procedure relating 
thereto as may be prescribed by the Board, the holder may, 
in addition to the service hereinabove expressly prescribed, 
regularly serve a point named herein through any airport 
convenient thereto, and render scheduled nonstop service 
between any two points not consecutively named herein 
between which service is authorized hereby. 

(3) The holder shall render service between Pitts¬ 
burgh, Pa., and New York, N. Y.-Newark, N. J., only on 
flights originating or terminating at Knoxville, Tenn., 
Asheville, N. C., or Milwaukee, Wis., or points beyond such 
points, or at Chicago, HI. 


The exercise of the privileges granted by this certificate, as 
reissued, shall be subject to such other reasonable terms, con¬ 
ditions, and limitations required by the public interest as may 
from time to time be prescribed by the Board. 

This certificate, as reissued, shall be effective on the 22nd day 
of June, 1948. . 

In witness whlereof, the Civil Aeronautics Board has 

* - s 4 * * * • * * 

caused this certificate, as reissued, to be executed by its Chair¬ 
man and the seal of the Board to be affixed hereto, attested by 
the Secretary of the Board on the 22nd day of June, 1948. 
[seal] (S) Joseph J. O’Connell, Jr., 

. . Chairman. 

•• * •*; « , ' # ( . *' * , - < \ t ' * j i k , ; 

Atiest: 

(S) M. C. Mulligan, Secretary. 


United States of America 
Civil Aeronautics Board 


WASHINGTON, D. C. 

**» t * • ' • • 

Gbbiteicate of Public Convenience and Necessity 

(as reissued) 


■ ■ ■ • 1 1 * * * '• !:•). : 

Capital Airlines, Inc. 

. • r 

is hereby authorized, subject to the provisions hereinafter set 
forth, the provisions of Title IV of the Civil Aeronautics Act of 




1938, as amended, and the orders, rules, and regulations issued 
thereunder, to engage in air transportation with respect to per¬ 
sons, property, and mail, as follows: 

! 

Between the terminal point Memphis, Tenn., the inter- j 
mediate points Huntsville, Ala., Chattanooga, Tenn., j 
Knoxville, Tenn., Asheville, N. C., Hickory, N. C., Char- j 
lotte, N. C., Winston-Salem, N. C., Greensboro-High j 
Point, N. C., Raleigh-Durham, N. C., Rocky Mount, N. C., j 
and (a) beyond Rocky Mount, N. C., the intermediate j 
. point Richmond, Va., and the terminal point Washington, j 
D. C., and (b) beyond Rocky Mount, N. C., the inter- j 
mediate point Elizabeth City, N. C., and the terminal point j 
Norfolk, Va., 

to be known as Route No. 51. 

The service herein authorized is subject to the following 
terms, conditions, and limitations: 

(1) The holder shall render service to and from each of 
the points named herein, except as temporary suspensions 
of service may be authorized by the Board; and may begin j 
or terminate, or begin and terminate, trips at points short j 
of terminal points. 

(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly used j 
by the holder to serve such point prior to the date of issu¬ 
ance of this certificate, as reissued; and may continue to | 
maintain regularly scheduled nonstop service between any I 
two points not consecutively named herein if nonstop serv- j 
ice was regularly scheduled by the holder between such 
points on the date of issuance of this certificate, as reissued, j 
TJpon compliance with such procedure relating thereto as 
may be prescribed by the Board, the holder may, in addi-! 
tion to the service hereinabove expressly prescribed, regu¬ 
larly serve a point named herein through any airport con¬ 
venient thereto, and render scheduled nonstop service be¬ 
tween any two points not consecutively named herein be¬ 
tween which service is authorized hereby. 

The exercise of the privileges granted by this certificate, as 
reissued, shall be subject to such other reasonable terms, condi- 
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tions, and limitations required by the public interest as may 
from time to time be prescribed by the Board. 

This certificate, as reissued, shall be effective on the 22nd day 
of June, 1948. 

In "witness whereof, the Civil Aeronautics Board has 
caused this certificate, as reissued, to be executed by its Chair¬ 
man and the seal of the Board to be affixed hereto, attested by 
the Secretary of the Board, on the 22nd day of June, 1948. 

[seal] (S) Joseph J. O'Connell, Jr., 

Chaarrrum. 

Attest: 

i (S) M. C. Mulligan, Secretary. 


1.0 iUOil I ’.K of ■ ' - ' • 






APPENDIX B . 

• * . . • . . •• •' - V ’ * 

United States of America 

Civil Aeronautics Board 

WASHINGTON, D. C. 

Certificate of Public Convenience and Necessity 

(as amended) 

Eastern Air Lines, Inc. 

is hereby authorized, subject to the provisions hereinafter set 
forth, the provisions of Title IV of the Civil Aeronautics Act 
of 1938, as amended, and the orders, rules, and regulations is¬ 
sued thereunder, to engage in air transportation with respect 
to persons, property, and mail, as follows: 

Between the terminal point Boston, Mass., the inter¬ 
mediate points Providence, R. L, Hartford, Conn., New 
Haven, Conn., New York, N. Y., Newark, N. J., Trenton, 
N. J., Philadelphia, Pa., Atlantic City, N. J., Wilmington, 
Del, Baltimore, Md., Washington, D. C., Richmond, Va., 
Danville, Va., Raleigh-Durham, N.. C., Winston-Salem, 
N. C., Greensboro-High Point, N. C., Charlotte, N. C., Spar¬ 
tanburg, S. C., Greenville, S. C., and (a) beyond Green¬ 
ville, S. C., the terminal point Chattanooga, Tenn., and 
(b) beyond Greenville, S. C., the intermediate points An¬ 
derson, S. C., Atlanta, Ga., Columbus, Ga., Birmingham, 
Ala., Montgomery, Ala., Dothan, Ala., Pensacola, Fla., 
Mobile, Ala., New Orleans, La., Baton Rouge, La., Lafay¬ 
ette-New Iberia, La., Lake Charles, La., Beaumont-Port 
Arthur, Tex., Houston, Tex., and (i) beyond Houston, 
Tex., the intermediate point Corpus Christi, Tex., and the 
terminal point Brownsville, Tex., and (ii) beyond Hous¬ 
ton, Tex., the terminal point San Antonio, Tex. 

to be known as Route No. 5. 


( 35 ) 
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The service herein authorized is subject to the following 
terms, conditions, and limitations: 

(1) The holder shall render service to and from each 
of the points named herein, except as temporary suspen¬ 
sions of service may be authorized by the Board; and 
may begin or terminate, or begin and terminate, trips at t 
points short of terminal points. 

(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly 
used by the holder to serve such point prior to the date of 
issuance of this certificate, as amended; and may continue 
to maintain regularly scheduled nonstop service between 
any two points not consecutively named herein if nonstop 
service was regularly scheduled by the holder between 
such points on the date of issuance of this certificate, as 
amended. Upon compliance with such procedure relat¬ 
ing thereto as may be prescribed by the Board, the holder 
may, in addition to the service hereinabove expressly pre¬ 
scribed, regularly serve a point named herein through any 

_ airport convenient thereto, and render scheduled nonstop 
service between any two points not consecutively named 
herein between which service is authorized hereby. 

(3) The holder shall not serve Birmingham, Ala., and 
Atlanta, Ga., by flights originating at Birmingham, Ala., 
and terminating at Atlanta, Ga., or by flights originating 
at Atlanta, Ga., and terminating at Birmingham, Ala. 

(4) The holder shall not serve Birmingham, Ala., by 
flights serving both New Orleans, La., and Chicago, HI. 

(5) None of the following pairs of points shall be served 
on the same flight: Greensboro-High Point, N. C., and 
Winston-Salem, N. C., Raleigh-Durham, N. C., and 
Greensboro-High Point, N. C., Raleigh-Durham, N. C., 
and Winston-Salem, N. C., and Danville, Va., and Raleigh- 

' 1 Durham, N. C. 

(6) The holder shall serve Boston, Mass., only on flights 
originating or terminating south of Richmond, Va., or west 
of Charleston, W. Va. 

(7) The holder shall serve Providence, R. I., Hartford, 
Conn., and New Haven, Conn., only on flights originat- 



37 


ing at Boston, Mass., and terminating south of Richmond, 
Va., or west of Charleston, W. Va., or cm flights originating ! 
south of Richmond, Va., or west of Charleston, W. Va., \ 
and terminating at Boston, Mass. 

(8) The holder shall serve Dothan, Ala., only on flights 
originating or terminating at Atlanta, Ga., or a point north 
thereof. I 

I 

The exercise of the privileges granted by this certificate, as 
amended, shall be subject to such other reasonable terms, con¬ 
ditions, and limitations required by the public interest as mAy 
from time to time be prescribed by the Board. 

This certificate, as amended, shall be effective on the 3rd 
day of March, 1948. 

In witness whereof, the Civil Aeronautics Board has 
caused this certificate, as amended, to be executed by its Act¬ 
ing Chairman and the seal of the Board to be affixed hereto, j 
attested by the Secretary of the Board, on the 3rd day of March, 
1948. | 

[seal] (S) Oswald Ryan j 

Oswald Ryan, Acting Chairman, 

Attest: 

(S) M. C. Mulligan, Secretary. 




United States of America 
Civil Aeronautics Board 

WASHINGTON, D. C. 

• , ',**•, 4 V . . ** . ’ f ’ /> 

Certificate of Public Convenience and Necessity 

(as amended) 


Eastern Air Lines, Inc. 


is hereby authorized, subject to the provisions hereinafter set 
forth, the provisions of Title IV of the Civil Aeronautics Act of 
1938, as amended, and the orders, rules, and regulations issued 
thereunder, to engage in air transportation with respect to 
persons, property, and mail, as follows: 

r ;; * ' % V* - 1 *. ' ‘ > v v I 
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Between the terminal point, Miami, Fla., the interme¬ 
diate points West Palm Beach, Fla., Vero Beach, Fla., 
Orlando, Fla., Daytona Beach, Fla., Jacksonville, Fla., 
Brunswick, Ga., Savannah, Ga., Charleston, S. C., Augusta, 
Ga., and Columbia, S. C., and (a) beyond Columbia, S. C., 
the intermediate points Florence, S. C., Raleigh-Durham, 

N. C., Richmond, Va., Washington, D. C., Baltimore, Md., 
Wilmington, Del., Atlantic City, N. J., Philadelphia, Pa., 
Trenton, N. J., Newark, N. J., New York, N. Y., New 
Haven, Conn., Hartford, Conn., Providence, R. I., and the 
terminal point Boston, Mass., and (b) beyond Columbia, 

S. C., the intermediate points Charlotte, N. C., Winston- 
Salem, N. C., Greensboro-High Point, N. C., Roanoke, Va., 
Charleston, W. Va., Akron, Ohio, and Cleveland, Ohio, and 
the terminal point Detroit, Mich., 

to be known as Route No. 6. 

The service herein authorized is subject to the following 
terms, conditions, and limitations: 

(1) The holder shall render service to and from each 
of the points named herein, except as temporary suspen¬ 
sions of service may be authorized by the Board; and may 
begin or terminate, or begin and terminate, trips at points 
short of terminal points. 

(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly used 
by the holder to serve such point prior to the date of issu¬ 
ance of this certificate, as amended, and may continue to 
maintAin regularly scheduled nonstop service between any . 
two points not consecutively named herein if nonstop serv¬ 
ice was regularly scheduled by the holder between such 
points on the date of issuance of this certificate, as 
amended. Upon compliance with such procedure relating 
thereto as may be prescribed by the Board, the holder may, 
in addition to the service hereinabove expressly prescribed, 
regularly serve a point named herein through any airport 
convenient thereto, and render scheduled nonstop service 
between any two points not consecutively named herein 
between which service is authorized hereby; 
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(3) The holder shall serve Boston, Mass., only on flights- 
originating or terminating south of Richmond, Va., or 
west of Charleston, W. Va.; ^ 

(4) The holder shall serve Providence, R. I., Hartford, 
Conn., and New Haven, Conn., only on flights originating 
at Boston, Mass., and terminating south of Richmond, Va., 
or west of Charleston, W. Va., or on flights originating 
south of Richmond, Va., or west of Charleston, W. Va., and 
terminating at Boston, Mass.; 

(5) None of the following pairs of points shall be served 
on the same flight: Augusta, Ga., and Charleston, S. C., 
Columbia, S. C., and Charleston, S. C., Columbia, S. C., 
and Florence, S. C., and Winston-Salem, N. C., and Greens¬ 
boro-High Point, N. C.; 

The exercise of the privileges granted by this certificate, as- 
amended, shall be subject to such other reasonable terms, con¬ 
ditions, and limitations required by the public interest as may 
from time to time be prescribed by the Board. 

This certificate, as amended, shall be effective on the 3rd 
day of March, 1948. 

In witness whereof, the Civil Aeronautics Board has 
caused this certificate, as amended, to be executed by its Acting 
Chairman and the seal of the Board to be affixed hereto, attested 
by the Secretary of the Board, on the 3rd day of March, 1948 
[seal] (S) Oswald Ryan 

Oswald Ryan, Acting Chairman, 

Attest: 

(S) M. C. Mulligan, Secretary. 

United States of America 
Civil Aeronautics Board 

WASHINGTON, D. C. 

Certificate of Public Convenience and Necessity 

(as amended) 

Eastern Am Lines, Inc. 

is hereby authorized, subject to the provisions hereinafter set 
forth, the provisions of Title IV of the Civil Aeronautics Act 
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of 1938, as amended, and the orders, rules, and regulations 
issued thereunder, to engage in air transportation with respect 
to persons, property, and mail, as follows: 

Between the terminal point St. Louis, Mo., the inter¬ 
mediate points Evansville, Ind., Owensboro, Ky., Louis¬ 
ville, Ky., Lexington-Frankfort, Ky., Ashland, Ky., Hunt¬ 
ington, W. Va., and Charleston, W. Va., and the terminal 
point Washington, D. C. 

to be known as Route No. 47. 

The service herein authorized is subject to the following 
terms, conditions, and limitations: 

(1) The holder shall render service to and from each 
of the points named herein, except as temporary suspen¬ 
sions of service may be authorized by the Board; and may 
begin or terminate, or begin and terminate, trips at points 
short of terminal points. 

(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly used 
by the holder to serve such point prior to the date of 
issuance of this certificate, as amended; and may continue 
to maintain regularly scheduled non-stop service between 
any two points not consecutively named herein if non-stop 
service was regularly scheduled by the holder between such 
points on the date of issuance of this certificate as amended. 
Upon compliance with such procedure relating thereto as 
may be prescribed by the Board, the holder may, in addition 
to the service hereinabove expressly prescribed, regularly 
serve a point named herein through any airport convenient 
thereto, and render scheduled non-stop service between 
any two points not consecutively named herein between 
which service is authorized hereby. 

The exercise of the privileges granted by this certificate, as 
amended, shall be subject to such other reasonable terms, 
conditions and limitations required by the public interest as 
may from time to time be prescribed by the Board. 

This certificate, as amended, shall be effective on the 4th day 
of April, 1947. 


In witness whereof, the Civil Aeronautics Board has 
caused this certificate, as amended, to be executed by its Chair¬ 
man and the seal of the Board to be affixed hereto, attested 
by the Secretary of the Board, on the 4th day of April, 1947. 
[seal] (S) J. M. Landis, Chairman. 

Attest: 

(S) M. C. Mulligan, Secretary. 

United States of America 
Civil Aeronautics Board 

WASHINGTON, D. C. 

Certificate of Public Convenience and Necessity 

(as amended) 

Eastern Air Lines, Inc. 

is hereby authorized, subject to the provisions hereinafter set i 
forth, the provisions of Title IV of the Civil Aeronautics Act I 
of 1938, as amended, and the orders, rules, and regulations I 
issued thereunder, to engage in air transportation with re- i 
spect to persons, property, and mail, as follows: j 

(1) Between the terminal point Miami, Fla., the inter¬ 
mediate points West Palm Beach, Fla., Vero Beach, Fla., 
Orlando, Fla., Daytona Beach, Fla., Jacksonville, Fla., j 
Waycross, Ga., Macon, Ga., Atlanta, Ga., and (a) beyond j 
• Atlanta, Ga., the intermediate points Columbus, Ga.,j 
Birmingham, Ala., Florence-Sheffield-Tuscumbia, Ala.,; 
and the terminal point Memphis, Tenn., and (b) beyondj 
Atlanta, Ga., the intermediate points Rome, Ga., Chatta-j 
nooga, Tenn., and Nashville, Tenn., and (i) beyond Nash¬ 
ville, Tenn., the intermediate point Evansville, Ind., and 
the terminal point St. Louis, Mo., and (ii) beyond Nash¬ 
ville, Tenn., the intermediate points Bowling Green, Ky., 
Louisville, Ky., and Indianapolis, Ind., and the terminal 
point Chicago, HI.; 
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(2) Between the terminal point Miami, Fla., the inter¬ 
mediate points Tampa, Fla., Tallahassee, Fla., Albany, 
Ga., Columbus, Ga., Macon, Ga., Atlanta, Ga., Rome, Ga., 
Chattanooga, Tenn., and Nashville, Tenn., and (a) be¬ 
yond Nashville, Tenn., the intermediate point Evansville, 
Ind., and the terminal point St. Louis, Mo., and (b) be¬ 
yond Nashville, Tenn., the intermediate points Bowling 
Green, Ky., Louisville, Ky., and Indianapolis, Ind., and 
the terminal point Chicago, Ill.; 

(3) Between the terminal point Miami, Fla., the inter¬ 
mediate points Tampa, Fla., Tallahassee, Fla., Dothan, 
Ala., Montgomery, Ala., Birmingham, Ala., Florence- 
Sheffield-Tuscumbia, Ala., and the terminal point Mem¬ 
phis, Tenn.; and 

(4) Between the terminal point Miami, Fla., the inter¬ 
mediate points Tampa, Fla., Tallahassee, Fla., Dothan, 
Ala., Montgomery, Ala., Birmingham, Ala., and (a) be¬ 
yond Birmingham, Ala., the intermediate points Florence- 
Sheffield-Tuscumbia, Ala., and Nashville, Tenn., and (b) 
beyond Birmingham, Ala., the intermediate points 
Huntsville, Ala., and Nashville, Tenn., and (i) beyond 
Nashville, Tenn., the intermediate point Evansville, Ind., 
and the terminal point St. Louis, Mo., and (ii) beyond 
Nashville, Tenn., the intermediate points Bowling Green, 
Ky., Louisville, Ky., and Indianapolis, Ind., and the ter¬ 
minal point Chicago, Ill., 

to be known as Route No. 10. 

The service herein authorized is subject to the following 
terms, conditions, and limitations: 

(1) The holder shall render service to and from each of 
the points named herein, except as temporary suspensions 
of sendee may be authorized by the Board; and may be¬ 
gin or terminate, or begin and terminate, trips at points 
short of terminal points. 

(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly 
used by the holder to serve such point prior to the date of 
issuance of this certificate, as amended; and may continue 
to maintain regularly scheduled nonstop service between 





any two points not consecutively named herein if nonstop 
service was regularly scheduled by the holder between 
such points on the date of issuance of this certificate, as 
amended. Upon compliance with such procedure relating 
thereto as may be prescribed by the Board, the holder may, 
in addition to the service hereinabove expressly prescribed, 
regularly serve a point named herein through any airport 
convenient thereto, and render scheduled nonstop service 
between any two points not consecutively named herein 
between which service is authorized hereby. 

(3) Flights between Tampa, Fla., and Miami, Fla., shall 
originate or terminate at Atlanta, Ga., or Birmingham, 
Ala., or points north of either thereof. 

(4) The holder shall serve either Atlanta, Ga., or both 
Nashville, Tenn., and Montgomery, Ala., on all flights 
serving both Chicago, Ill., and New Orleans, La. 

(5) The holder shall not serve Columbus, Ga., and 
Macon, Ga., on the same flight or serve Columbus, Ga., and 
Albany, Ga., on the same flight. 

(6) Flights serving Memphis, Tenn., Atlanta, Ga., and 
a point or points north of Atlanta, Ga., on the holder’s 
Route No. 5 shall also serve Birmingham, Ala. 

(7) The holder shall not serve Birmingham, Ala., and 
Atlanta, Ga., by flights originating at Birmingham, Ala., 
and terminating at Atlanta, Ga.. or by flights originating 
at Atlanta, Ga., and terminating at Birmingham, Ala. 

The exercise of the privileges granted by this certificate, as 
amended, shall be subject to such other reasonable terms, con¬ 
ditions, and limitations required by the public interest as may 
from time to time be prescribed by the Board. 

This certificate, as amended, shall be effective on the I3th 
day of January, 1948. j 

In witness whereof, the Civil Aeronautics Board has caused j 
this certificate, as amended, to be executed by its Chairman j 
and the seal of the Board to be affixed hereto, attested by the i 
Secretary of the Board, on the 13th day of January, 1948. 

[seal] (S) Oswald Ryan, Acting Chairman. 

Attest: j 

(S) M. C. Mulligan, Secretary. | 
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APPENDIX C 

Orders 

Serial Number E-3467 

United States of America 
Civil Aeronautics Board 

WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its office in Wash¬ 
ington, D. C., on the 24th day of October, 1949 

In the matter of the application of Capital Airlines, Inc., 
for an exemption order under section 416 (b) of the Civil 
Aeronautics Act of 1938, as amended. Docket No. 3432 

ORDER GRANTING TEMPORARY EXEMPTION 

Capital Airlines, Inc., hereinafter called “Capital” is the 
holder of certificates of public convenience and necessity issued 
pursuant to section 401 of the Civil Aeronautics Act of 1938, 
as amended (Orders Serial No. E-3313, dated September 15, 
1949, and E-1904, dated August 26,1948), authorizing it, inter 
alia, to engage in air transportation with respect to persons, 
property and mail over routes Nos. 14 and 55, as follows: 

Between the terminal point Norfolk, Va., and the 
terminal points Chicago, Ill., Minneapolis-St. Paul, Minn., 
via certain intermediate points including, among others, 
Washington, D. C., Baltimore, Md., and Pittsburgh, Pa., 
and 

Between the terminal points New York, N. Y.-Newark, 
JN. J., and Atlanta, Ga., and New Orleans, La., via certain 
intermediate points including, among others, Pittsburgh, 
Pa. 

The Board by Order Serial No. E-2019, adopted September 
27,1948, as amended by Order Serial No. E-2560, dated March 
15, 1949, exempted Capital for a period of a year ending Sep¬ 
tember 27,1949, “from the provisions of section 401 (a) of the 
Act insofar as said section would otherwise prevent Capital 

(44) 
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Airlines, Inc., from serving Baltimore and omitting service 
to Pittsburgh on its 0-54 all-cargo flights which serve New 
York-Newark and points on Route No. 14 west of Baltimore: 
Provided , that the applicant shall not engage in local air trans¬ 
portation between New York, N. Y.-Newark, N. J., and Balti¬ 
more, Md.”; 

Capital Airlines, Inc., filed with the Board on August 31, 
1949, an application for extension of such exemption author¬ 
ization, and Eastern Air Lines, Inc. (Eastern), filed with the 
Board a letter dated September 9, 1949, opposing such exten¬ 
sion. Thereafter, the staff of the Board requested additional 
information to be submited by both Capita land Eastern to 
aid in the disposition of the application. On September 26, 
1949, the Board adopted an order (Serial No. E-3370) grant¬ 
ing to Capital exemption authority, identical in scope to the 
authority contained in Order Serial Nos. E-2019 and E-2560, 
until October 27, 1949, in order that the status quo would be 
maintained during the additional time required by the Board 
for full consideration of said application. 

Section 416 (b) of the Act provides that the Board may 
exempt any air carrier from the requirements of Title IV of the 
Act or any provision thereof if it finds that enforcement is or 
would be an undue burden upon such air carrier by reason of 
the limited extent of, or unusual circumstances affecting, 
the operations of such air carrier and is not in the public interest. 

The exemption here requested seeks permission for the con¬ 
solidation of operations already authorized by certificates of 
public convenience and necessity. No new points are added, 
no additional authority is granted to engage in air transporta¬ 
tion between points between which such authority does not 
already exist, and cargo service alone is involved. The proposal 
is an attempt to achieve more economic operations by bettering 
load factors through the consolidation of freight loads originat¬ 
ing at or destined to different points. The request thus has 
as its purpose the effectuation of more efficient and economical 
operations in the handling of air cargo. 

The present application should be considered in the light of 
the experience gained in operations under the exemption of 
which extension is sought. The data furnished by Capital show 
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that Capital has been using the exemption authority eastbound, 
but used it westbound for a few weeks only. For August 1949, 
average loads on all-cargo planes between Pittsburgh and Balti¬ 
more totaled 3,474 pounds westbound and 5,431 pounds east- 
bound. The payload capacity of its all-cargo C-47 operating 
this segment was 5,258 pounds. While the average daily east- 
bound load exceeds the C-47 capacity by only 173 pounds, 
actual daily loads analyzed for a typical week show a peak 
day with traffic 30% higher than the daily average. Low 
traffic day on this segment ran 52% below the daily average. 
It is thus shown that Capital needs all-cargo capacity east- 
bound Pittsburgh to Baltimore of approximately 2,500 pounds 
more than can be carried in its C-47. 

In recent months Capital has operated two daily C-54 all- 
cargo flights between New York-Newark and points west of 
Baltimore on Route 14. August cargo traffic moving on these 
flights were 725,918 pounds westbound and 291,664 pounds 
eastbound. The westbound indicated load factor is high; east- 
bound it is low. These facts substantially support the logic 
and economy of routing one of the two daily C-54 eastbound 
flights via Baltimore to carry the Pittsburgh-Baltimore cargo 
which is in excess of the C-47 capacity. 

In opposing the exemption Eastern alleges an interest in 
three respects. First it alleges that the application is a pre¬ 
liminary step to a New York-Washington route. This refer¬ 
ence to a New York-Baltimore route relates to a future case 
and not to the present one, for Capital has not requested, nor 
will the Board here grant, authority to Capital to engage in 
air transportation between those points. Second, Eastern 
asserts that the exemption would permit diversion of cargo 
carried by Eastern between Baltimore on the one hand and 
Akron, Cleveland, Detroit and Chicago on the other hand. 
With respect to the air freight carried by Eastern between these 
points, data submitted in the air freight case shows that during 
three sample months (October 1947, July 1948 and September 
1948) Eastern carried three Chicago-Baltimore shipments which 
produced total revenue of $14.22. It is obvious, therefore, that 
any diversion which might be suffered by Eastern as a result 
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of the grant of the exemption to Capital is completely insig¬ 
nificant. Finally, Eastern alleges that the exemption as pre¬ 
viously granted and here sought to be extended, permitted a j 
connecting service at Baltimore whereby cargo could be carried | 
by Capital between New York/Newark and Baltimore pursuant i 
to the exemption order, and could be there transferred ta the i 
schedules to be carried to points south of Baltimore on Routes j 
51 and 55 in competition with Eastern. Eastern argues that j 
the prohibition against local air transportation between New | 
York/Newark and Baltimore does not prohibit through or con- j 
necting service, and argues from this that Capital is authorized I 
to render such through or connecting service. Although it is I 
quite true that the prohibition does not prevent such service, I 
it does not follow that Capital is authorized to perform it. j 
The exemption granted to Capital did not contain authorization j 
to engage in air transportation to any new points. It merely j 
authorized Capital to serve Baltimore on its C-54 all-cargo 
flights which serve New York-Newark and points on Route No. I 
14 west of Baltimore. Thus, the effect of the exemption order j 
was to provide that several existing certificate authorizations J 
to engage in air transportation could be combined and carried j 
out by a single flight (i. e., the order granted an operational j 
authorization, but did not confer new authorization to engage | 
in air transportation ). Failure to prohibit a service not author-j 
ized can scarcely be regarded as an authorization. Since Capi- j 
tal did not have authority under its certificates to engage in airj 
transportation between New York-Newark and points south off 
Baltimore via connections between Capital’s schedules at Balti¬ 
more, it is plain that Capital was not granted that authority by ! 
the exemption. We find this contention of Eastern’s to be with¬ 
out substance. However, to avoid any possibility of further! 
argument, this order will use language expressly negating any 
grant of authority to conduct the through or connecting service 
in question. 

After examining the contentions of Eastern we conclude that 
the grant of exemption would have little, if any, diversionary 
effect upon Eastern’s operations. Since the exemption would 
permit Capital to achieve operating economies by combining 


i 
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loads originating or destined to both New York and Baltimore, 
we conclude that the exemption is in the public interest. 

The routes of the certificated carriers have been established 
over a period of years with primary reference to passenger and 
mail service, including the probable number of schedules to be 
operated, and the desirability and public demand for direct 
or non-stop single-carrier service. All-cargo service is a 
comparatively new development, and the carriers are still 
experimenting with various means of increasing their cargo 
loads and of achieving operating economies. As compared to 
passenger service, relatively few all-cargo flights are justified 
at this time even between major traffic points. In addition, 
the certificated carriers are competing against the all-cargo 
carriers, which have authorizations more flexible in some 
respects than the existing authorizations of the certificated 
carriers. 1 These circumstances require that special considera¬ 
tion be given by the Board to the problems which occur in 
all-cargo operation by certificated carriers pursuant to cer¬ 
tificates granted primarily with passenger service in view, and 
constitute unusual circumstances which, if relief is not granted 
in cases where proper showing has been made, will result in 
an undue burden upon the carrier within the meaning of section 
416 (b) of the Act. 

The exemption requested by Capital has already been in 
existence for a period of approximately a year. Experience 
thereunder indicates that the condition which it seeks to meet 
is not an emergency situation and may continue for an in¬ 
definite time. In the long run, any such change in operating 
authority should be the subject of a certificate proceeding, where 
any conflicting claims with respect to fact and policy can be 
resolved more satisfactorily than is possible in an exemption 
proceeding. Accordingly, the order will provide for an exemp¬ 
tion for not more than six months, and will additionally provide 
that the exemption shall terminate in thirty days unless appli- 

1 In the Air Freight Case, Docket No. 810 et al., the Board stated that it 
was prepared to look with favor on requests by the certificated carriers to 
achieve the same kind of flexibility in their all-cargo operations as would 
be permitted to the freight carriers certificated in that proceeding. 
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cation for amendment of Capital’s certificate to authorize the 
service permitted by the exemption is filed within such thirty- 
day period. j 

The Board acting pursuant to the authority vested in it by j 
the Civil Aeronautics Act of 1938, as amended, particularly | 
sections 205 (a) and 416 (b) thereof and finding that the j 
present enforcement of the provisions of section 401 (a) of j 
the Act insofar as said sections would otherwise prevent Capital ! 
from engaging in the air transportation authorized hereby 
would be an undue burden on Capital by reason of the unusual j 
circumstances affecting its operations and is not in the public j 
interest; j 

It is ordered: j 

1. That Capital Airlines, Inc., be and it is hereby temporarily j 

exempted, effective immediately, from the provisions of sec-1 
tion 401 (a) of the Act insofar as said section would otherwise 
prevent Capital Airlines, Inc., from serving Baltimore and 
omitting service to Pittsburgh on its C-54 all-cargo flights 
which serve New York-Newark and points on route No. 14 west 
of Baltimore; Provided , That on such flights Capital shall not 
discharge at Baltimore cargo which was enplaned in New York-! 
Newark, and shall not discharge at New York-Newark cargo 
which was enplaned in Baltimore; ! 

2. That this exemption shall terminate six months from the 
date of this order, provided that this exemption shall terminate 
30 days from the date of this order unless within such time 
Capital Airlines, Inc. shall have filed with the Board an appli¬ 
cation for amendment of its certificate or certificates so as to 
authorize it to engage in the operations permitted under this 
exemption; and 

3. That this order may be amended or revoked at any time 
in the discretion of the Board without notice to applicant and 
without hearing. 

By the Civil Aeronautics Board: 

[seal] (S) M. C. Mulligan 

M. C. Mulligan, Secretary, j 


i 

i 

! 


I 




APPENDIX D 


September 13,1949. 

A ir Mail 

Re: Capital Airlines, Inc., application for Exemption; Service 
to Baltimore on all-cargo flights serving New York/New¬ 
ark: Docket No. 3432. 

Mr. Glen Harlan, 

Gambrell, Harlan & Bar wick, 

825 The Citizens & Southern National Bank Building,. 

Atlanta 8, Georgia. 

Dear Mr. Harlan: This will acknowledge receipt of your 
letter of September 9, 1949, on behalf of Eastern Air Lines, 
Inc., opposing the application filed under date of August 30, 
1949, by Capital Airlines, Inc., requesting extension of tem¬ 
porary exemption granted by the Board’s order Serial No. 
E-2019, dated September 27,1948, as amended by order Serial 
No. E-2560, dated March 15, 1949. Your letter states that 
Eastern “renews, reiterates, and incorporates herein by refer¬ 
ence, all of the objections which Eastern made to the granting of 
the original exemption order, and urges that for all of such 
reasons the extensions now requested by Capital Airlines should 
be denied.” 

Under section 416 (b) of the Act one of the standards which 
the Board must consider in passing upon an exemption appli¬ 
cation is that of “public interest.” It seems clear that the 
Board in passing upon this application will undoubtedly wish 
to consider, as one of the elements of “public interest,” the in¬ 
jury which might be caused to Eastern by the granting of the 
exemption. 

You will recall that when the original application of Capital 
in Docket No. 3432 was being considered by the Board, the 
only references to possible injury to Eastern seriously advanced 
were the threat of a future possibility of local air transporta¬ 
tion between Baltimore and New York/Newark in competition 
with Eastern, and the possibility of carriage of property in com- 
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petition with Eastern between New York/Newark and points | 
south of Baltimore. It was because of such objections that the 
Board adopted the amendatory order of March 15, 1949, so as j 
to define and restrict the terms of the exemption authority and | 
eliminate the possible financial injury which appeared to be j 
possible at that time on the basis of Eastern’s statements. 

Thereafter, in Eastern’s appeal (United States Court of 
Appeals for the District of Columbia Circuit No. 10264) from 
the Board’s orders Serial Nos. E-2019 and 2560, Eastern for the i 
first time alleged, in general terms, that the purpose of the j 
exemption was to permit Capital to carry large quantities of | 
Baltimore-Akron, Baltimore-Cleveland, Baltimore-Detroit, 
and Baltimore-Chicago freight traffic, “which obviously would | 
divert traffic from Eastern.” However, neither the documents | 
filed in the appeal case nor your letter of September 9,1949, to 
the Board, indicates in any manner the amount of such freight j 
traffic between the pairs of points in question, nor the extent of j 
the possible diversion. In view of the circuitous nature of l 
Eastern’s routings and schedules, it is not readily apparent, in j 
the absence of some affirmative showing, that Eastern would j 
be injured by C-54 service by Capital in lieu of C-47 services 
between the points in question (assuming for present purposes 
that C-54 service would not be operated between such points 
in the absence of exemption authority). 

In order, therefore, that the Board may assess the possible 
injury to Eastern which might be caused by the extension of 
the exemption, it is requested that you immediately advise the 
Board as to the specific injury, if any, which Eastern would 
suffer by reason of such extension, particularly with reference 
to freight traffic between Baltimore on the one hand and Akron, 
Cleveland, Detroit, and Chicago on the other hand. In view 
of the short time remaining before the existing exemption ex¬ 
pires, it is requested that this information be furnished, if at all 
possible, to the Board and to Capital on or prior to September 
20. It is also requested that such other factual information 
which the carrier may wish to furnish be supplied by that date 


in order that it will be available to the Board in consideration 
of this application. 


i 
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The purpose of this letter is to request additional factual 
information. It will be unnecessary, of course, to repeat the 
legal arguments and other points set forth in the pleadings and 
other documents filed in connection with the original appli¬ 
cation. 

This letter is written in confirmation of the request for in¬ 
formation made of you by telephone today. 

Very truly yours, 

Francis W. Brown, Chief Examiner. 


Law Offices 

Gambrell, Harlan & Barwick 
Suite 825, Citizens & Southern National Bank Building 

ATLANTA 3, GEORGIA 

September 19, 1949. 

In re: Capital Airlines, Inc., Baltimore Exemption: Docket 
3432. 

Civil Aeronautics Board, 

9 % 

Washington 25, D. C. 

(Attention: Mr. Francis W. Brown.) 

Dear Sirs: As counsel for Eastern Air Lines, Inc., we are in 
receipt of letter from you dated September 13, 1949, confirm¬ 
ing your telephone conversation with us of that same date, 
wherein you request that we furnish the Board with detailed 
information with respect to the “public interest” aspects of 
Capital’s request for an extension of the above exemption. 

Capital’s Baltimore exemption allows it more effectively to 
divert traffic from other carriers operating between Baltimore 
and points west on Capital’s Route 14, and between New York/ 
Newark and points on that same route. For example, during 
September 1948 Eastern carried approximately 75 ton-miles 
of air freight between Baltimore and Detroit and Chicago 
(which are served in relation to Baltimore on Capital’s all¬ 
cargo schedule operating pursuant to the exemption order in 
question). During that same month American carried a total 
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of 1,042.6 ton-miles between Baltimore, Chicago, and Detroit. 
During September 1948 United carried 2,273 ton-miles of air 
freight between Baltimore and Chicago and Detroit. Data on 
TWA’s traffic betweeen these points are not available. This 
traffic is all subject to increased diversion by Capital because 
of the exemption granted it by the Board. Moreover, Eastern 
has pending before the Board applications which propose more 
direct service between Baltimore, Chicago, and Detroit. 

During September 1948 Eastern carried a total of 9,969.5 ton- 
miles of air freight between New York/Newark on the one hand 
and Richmond, Raleigh/Durham, Greensboro/High Point, 
Winston-Salem, and Charlotte on the other hand. This and 
other traffic would be subject to diversion by Capital if its 
exemption order should later be allowed to ripen into certifi¬ 
cation. 

It should be pointed out that September 1948 figures do not 
accurately reflect the total diversion of traffic from Eastern 
by Capital's Baltimore exemption. During September 1948 
Eastern carried a total of only 549,000 ton-miles of air freight. 
By May 1949, however, Eastern’s total air freight had reached 
the 1,000,000 ton-mile monthly level. The air freight sub¬ 
ject to diversion by Capital, of course, has correspondingly 
increased. 

Furthermore, Capital’s exemption order is not restricted to 
the carriage of air freight. That exemption order relates to 
the operation of all-cargo flights. All certificated carriers cus¬ 
tomarily carry air express and airmail in addition to air freight 
on all-cargo flights, and it is therefore apparent that a large 
volume of the air express and airmail revenues of Eastern, and 
other carriers, is subject to diversion by Capital as a result of 
the Baltimore exemption. 

The only restriction in Capital’s exemption order is that 
it shall not engage in local air transportation between New 
York/Newark and Baltimore. Thus, it is conceivable that 
Capital could divert such traffic as that between Boston and 
Baltimore or New York/Newark and Charlotte which might 
not be considered as local New York/Newark-Baltimore air 
transportation. Capital also could divert traffic such as Balti- 
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more-San Francisco which Eastern and Capital both now carry 
by connections with other carriers. Data on the volume of such 
traffic now carried by Eastern are not presently available. Such 
data as these and other information concerning diversion 
could be developed at a public hearing. 

Eastern’s motion to dismiss Capital’s application for exemp¬ 
tion order, filed on August 19, 1948, its letter of September 16, 
1948, filed in reply to Capital’s answer to Eastern’s motion, 
Eastern’s petition for reconsideration of the Board’s order, 
filed November 2,1948, and its supplement to that petition for 


reconsideration, filed November 30,1948, and its letter in reply 
to Capital’s answer to Eastern’s petition for reconsideration, 
filed December 22, 1948, all set forth much material bearing 
on the lack of public interest in Capital’s proposal. The 
Board is respectfully referred to these documents for further 
information on this subject. i 

Under the precedents established by the Board, the public 
interest in Capital’s proposal must be established by tV< 
carrier, and the Board cannot legally grant its application . : 
the absence of such a showing by Capital. It is not Eastern 

f : 

burden to show the lack of public interest in that proposal,v ; 
although Eastern has done so as fully as possible in the brie 
time allowed. Therefore, Eastern respectfully requests tha 
the Board refuse to extend Capital’s Baltimore exemption. 

Very truly yours, 

Gambrell, Harlan & Barwick, 
Attorneys for Eastern Air Lines , Inc. 

By W. Glen Harlan. 

WGH:jt. 


cc: Capital Airlines, Inc. 
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IX THE 


Hntfrii States ©mtrt nf Appeals 

Foe the District of Columbia. 

No. 10264 



REPLY BRIEF OF EASTERN AIR LINES, INC., 

PETITIONER 


Introduction 

The question presented by this appeal of Eastern Air j 
Lines, Inc. (“Eastern”) is whether the Civil Aeronautics j 
Board (“the Board”) may lawfully grant Capital Airlines, j 
Inc. (“Capital”) an exemption from the requirements of I 

its certificate and the Civil Aeronautics Act (“the Act”): j 

. ■ 

i 

(1) Without making any findings as required by Sections | 
416 (b). 1005 (f) and 1006 of the Act and Sections 6 (d) 
and 8 (b) of the Administrative Procedure Act; 
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(2) Without the benefit of anything which could be digni¬ 
fied with the term “evidence”; 

(3) Without a hearing in which the contentions of Capi¬ 
tal and Eastern can be explored and considered in the light 
of evidence; and 

(4) Without regard to sound principles of “public in¬ 
terest” set forth in the Act and in the Board’s prior de¬ 
cisions. 

The Board’s brief in this appeal, dated December, 1949, 
advances certain novel contentions, and makes certain in¬ 
accurate statements of facts which require the filing of this 
reply brief. 


Summary of Argument 

Contrary to the Board’s contentions, Eastern has a suffi¬ 
cient “interest” in this case to support this appeal. The 
Court has already so ruled in denying the Board’s motion 
to dismiss, filed under date of September 20, 1948. At the 
time the motion to dismiss was denied the Court had be¬ 
fore it all the arguments and authorities now presented by 
the Board, and there clearly is no reason for the Court to 
reconsider the entire matter at this time. 

Contrary to the Board’s .contentions, this appeal is not 
“moot.” The exemption complained of has been extended 
by the Board, as part of the original proceeding in which 
it was granted, and is presently in effect. Even if that 
were not true, the Court should proceed to decision on the 
appeal, since the question presented is one of public im¬ 
portance, a decision for the guidance of the Board and the 
public is clearly needed, and the action of the Board which 
is complained of is one which is not only likely to be re¬ 
peated, but is constantly being repeated by the Board. 
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Southern Pacific Terminal Co. v. Interstate Commerce 
Commission, 219 U. S. 498 (1911). The action of the Board 
in issuing a “new” order, with new “findings”, cannot j 
render the appeal “moot” inasmuch as the exemption re¬ 
mains in effect, no hearing has been held, no sufficient find- ! 
ings have been made, and the Boards action is not based 
on evidence but merely on unsupported contentions of 
Capital. 

Contrary to the Board’s contention, there is no warrant ! 
in the Act for the granting of an exemption, in a disputed ! 
case, without hearing. The clear statutory requirement of ! 
findings which must be based on evidence, and which must 
be in a form permitting judicial review, makes it plain that 
some opportunity for hearing must be afforded. 

j 

Contrary to the Board’s contention, the Act plainly re- ! 
quires that the Board make findings from which the parties 
and the reviewing court may ascertain the basis on which ! 
the action in question was taken. Otherwise, the provisions 
of the Act and the Administrative Procedure Act for agency 
findings and for judicial review would be mere nullities. 

Contrary to the Board’s contention, the action of the j 
Board in this case is inconsistent with the provisions of the I 
Act and the Board’s past interpretations of that Act. The j 
fact that the Board, in very recent decisions, may have dis- j 
regarded the sound principles established in the Act and in | 
previous decisions is no justification for the Board’s action j 
herein. Moreover, the Board’s actions in uncontested cases j 
cannot fairly be construed as overruling sound precedents | 
established in well-considered, contested cases. 


i 

i 

I 


I 

i 

i 

i 
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ARGUMENT 

L 


The Court Has Denied the Board’s Motion to Dismiss, 
and the Board Has Presented Nothing New to Justify 
Reopening the Question of the Court’s Jurisdiction. 

Under date of September 20,1949, the Board filed a mo¬ 
tion to dismiss this appeal, contending that Eastern did 
not have a sufficiently “substantial interest” to support 
the appeal. 

I 

Under date of October 10, 1949, Eastern filed an answer 
to the motion to dismiss, setting out in some detail the basis 
of Eastern’s “interest”. 

The Board filed further representations concerning the 
matter under date of October 17, 1949, and October 25, 
1949. 

On November 30, 1949, the Court denied the Board’s 
motion to dismiss without qualification or reservation. 

Despite all the foregoing, which demonstrates beyond 
question that the matter of Eastern’s “interest” was 
thoroughly presented and considered, the Board now pre¬ 
sents again in its brief on the merits, dated December, 
1949, all of the same arguments for dismissal which it pre¬ 
sented in its motion and other documents filed prior to the 
Court’s order of November 30,1949. 

The Board’s only excuse for pressing on the Court again 
the arguments which have previously been fully considered 
and rejected is that the Court is “not precluded” from 
considering the jurisdictional objections. 
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i 
I 

i 

The question is not so much whether the Court could re- j 
consider the matter of jurisdiction as whether the Court j 
should so reconsider it in the present situation—where all ! 
arguments of the Board have been fully presented and con- [ 
sidered, where the motion to dismiss has been denied, where ! 
there is no motion pending before the Court for dismissal j 
of the appeal, and where the Board has offered no newj 
reason of any kind for dismissal. 

| 

I 

Clearly there should be an end to reconsideration of the 
same point, and the Court is respectfully urged to reject i 
the Board’s repetitious arguments. ! 


The Appeal Is Not “Moot” 

I 

Seeking in every conceivable way to avoid a ruling on 
the merits, the Board has urged the Court to dismiss the! 
appeal as “moot for all practical purposes” (Board’s brief, 
pp. 15-16). There is no merit in the contention that the! 
case is “moot”. 

I 

It is true that the original order complained of was to 
expire September 27, 1949. However, as pointed out byj 
the Board in its “Statement Regarding Present Status of 
the Board’s Exemption Order” filed with this Court undeif 
date of October 25, 1949, the Board extended such original 
exemption for thirty days by order of September 26, 1949 
(Order Serial No. E-3370), and on October 24, 1949, th6 
Board extended the exemption for six months from that 
date. 

It follows that the exemption is still in effect. 

The Board’s brief seeks to give the impression that the 

i 

i 

i 
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exemption now exists under an entirely different or “new” 
order, and that therefore the appeal from the original 
exemption order is 4 4 moot’ ’. However, the so-called 44 new * ’ 
order of October 24, 1949, was issued in the same Board 
proceeding (Docket 3432) as the original order of Septem¬ 
ber 27,1948, and the 44 new” order recites the previous ac¬ 
tion of the Board in the same proceeding. Thus, the Board 
itself considers the present exemption simply as a continua¬ 
tion of the previous action of the Board and as a part of the 
same proceeding which is here under review. 

The Board’s brief seeks to suggest that the appeal is 
44 moot” on the theory that the Board’s order of October 
24, 1949, extending the exemption contained 44 findings”, 
and therefore Eastern’s original objection to the Board’s 
order may have been removed. There are at least two 
answers to that contention: 

(1) The Board’s 44 findings” in the order of October 24, 
1949, are themselves inadequate and are not based on any 
44 evidence”, inasmuch as no hearing has been held and 
nothing which can approach the dignity of evidence has 
been presented to or considered by the Board, and 

(2) The lack of findings was only one of Eastern’s ob¬ 
jections to the original order, and clearly the entire appeal 
could not become “moot” even if one of the four objections 
were effectively removed by subsequent action of the Board. 
Clearly nothing has been done by the Board which could 
render 44 moot” Eastern’s contention that the original order 
was unlawful for the reason that it was unsupported by 
evidence, was issued without hearing, and was contrary to 
sound principles established in the Act and prior decisions 
of the Board. All of those objections apply with equal 
force to the exemption as extended by the Board’s order 
of October 24, 1949. 
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The foregoing discussion demonstrates that the appeal ! 
has not become “moot,” inasmuch as the exemption has 
been continued in effect by action of the Board, and the 
same conditions which gave rise to the appeal still pre¬ 
vail. However, even if the exemption had expired on Sep¬ 
tember 27,1949, it is clear under numerous decisions of the j 
Courts that the case could and should proceed to decision. 
The leading case on this question is Southern Pacific Term¬ 
inal Co. v. Inter stale Commerce Commission, supra , where | 
the Court said: [ 

j 

44 It will be observed that the order of the Commission j 
required appellants to cease and desist from granting | 
Young the alleged undue preference for a period of not 
less than two years from September 1, 1908 (subse- j 
quently extended to November 15). It is hence con- i 
tended that the order of the Commission has expired, 
and that, the case having thereby become moot, the ap- j 
peal should be dismissed. 

i 

“This court has said a number of times that it will j 
only decide actual controversies, and if, pending an 
appeal, something occurs, without any fault of the j 
defendant, which renders it impossible, if our decision i 
should be in favor of the plaintiff, to grant him effee- j 
tual relief, the appeal will be dismissed. Jones v. ! 
Montague, 194 U. S. 147, 48 L. ed. 913, 24 Sup. Ct. j 
Rep. 611, and Richardson v. McChesney, decided No- j 
vember 28 of this term, 218 U. S. 487, 54 L. ed. 1121, j 
31 Sup. Ct. Rep. 43. But in those cases the acts sought j 
to be enjoined had been completely executed, and there 
was nothing that the judgment of the court, if the suits j 
had been entertained, could have affected. The case 
at bar comes within the rule announced in United | 
States v. Trans-Missouri Freight Asso., 166 U. S. 290, | 
308,41 L. ed. 1007,1016,17 Sup. Ct. Rep. 540, and Boise | 
City Irrig. & Land Co. v. Clark (C. C. App. 9th C.) 65 
C. C. A. 399, 131 Fed. 415. 

“In the case at bar the order of the Commission j 
may to some extent (the exact extent it is unnecessary j 
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to define) be the basis of further proceedings. But 
there is a broader consideration. The questions in¬ 
volved in the orders of the Interstate Commerce Com¬ 
mission are usually continuing (as are manifestly those 
in the case at bar), and these considerations ought not 
to be, as they might be, defeated, by short-term orders, 
capable of repetition, yet evading review, and at one 
time the government and at another time the carriers, 
have their rights determined by the Commission with¬ 
out a chance of redress. 

“In United States v. Trans-Missouri Freight Asso. 
supra, the object of the suit was to obtain the judg¬ 
ment of the court on the legality of an agreement be¬ 
tween railroads, alleged to be in violation of the Sher¬ 
man law. In the case at bar the object of the suit is to 
have declared illegal an order of the Interstate Com¬ 
merce Commission. In that case there was an attempt 
to defeat the purposes of the suit by a voluntary dis¬ 
solution of the agreement, and of the attempt the court 
said: ‘The mere dissolution of the association is not 
the most important object of this litigation. The judg¬ 
ment of the court is sought upon the question of the 
legality of the agreement itself for the carrying out of 
which the association was formed, and if such agree¬ 
ment be declared to be illegal the court is asked not only 
to dissolve the association named in the bill, but that 
the defendants should be enjoined for the future. . . 
Private parties may settle their controversies at any 
time, and rights which a plaintiff may have had at the 
time of the commencement of the action may terminate 
before judgment is obtained, or while the case is on 
appeal, and in any such case the court, being informed 
of the facts, will proceed no further in the action. 
Here, however, there has been no extinguishment of 
the rights (whatever they are) of the public, the en¬ 
forcement of which the government has endeavored to 
procure by a judgment of a court under the provisions 
of the act of Congress above recited. The defendants 
cannot foreclose those rights, nor prevent the assertion 
thereof by the government as a substantial trustee for 
the public under the act of Congress by any such action 
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as has been taken in this case . 9 And, referring to the | 
agreement as one claimed by the government as illegal, 
it was further said: ‘That question the government 
has the right to bring before the court and obtain its 
judgment thereof . 1 The interests there passed upon 
are no more of a public character than those involved in 
the order of the Interstate Commerce Commission in 
the case at bar, and there was no greater necessity for 
continuing a jurisdiction which had properly attached; 
and that the government is the respondent, not com¬ 
plainant, does not lessen or change the character of the 
interests involved in the controversy, or terminate its 
questions. ! 

“In Boise City Irrig. & Land Co. v. Clark, supra, 
the period for which a municipal ordinance fixed a 
water rate expired pending the litigation as to its 
legality, and it was contended that the case had become 
moot. The court replied: ‘But the courts have enter¬ 
tained and decided such cases heretofore, partly be¬ 
cause the rate, once fixed, continues in force until 
changed as provided by law, and partly because of the 
necessity or propriety of deciding some question of lair 
presented which might serve to guide the municipal 
body when again called upon to act in the matter.’ 

“The motion to dismiss is denied.” | 

! 

j 

Numerous other authorities could be cited for the proposi¬ 
tion that the Courts will not dismiss a case as “moot” where 
the matter involved is one of public interest, where the ac¬ 
tion complained of is one which is capable of repetition and 
likely to recur, where it is desirable in the public interest 
to determine the questions involved in order to provide a 
guide to the public officials involved for action in future 
cases, and where judicial review of the questions involved 
might otherwise be “defeated, by short-term orders, capable 
of repetition, yet evading review.” A few of the leading 
authorities on this point are the following: United States 
v. Freight Assn., 166 U. S. 290, 307-310 (1897); Southern 


I 
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Pacific Co. v. Interstate Comm. Comm., 219 TJ. S. 433, 452 
(1911); McGrain v. Daugherty, 273 U. S. 135, 180-182 
(1927); Leonard & Leonard v. Earle, 279 U. S. 392, 398 
(1929); Newport News Co. v. Schauffler, 303 TJ. S. 54, 58 
(1938); Federal Trade Commission v. Goodyear Co., 304 
TJ. S. 257 (1938); Gay Union Corporation v. Wallace, 71 
App. D. C. 382, 385, 112 F. (2d) 192, 195 (1940), cert, de¬ 
nied, 310 TJ. S. 647 (1940); Boise City Irr. & Land Co. v. 
Clark, 131 Fed. 415, 419 (C. C. A. 9th, 1904); Walling v. 
Hade Gold Mines, 136 F. (2d) 102,105 (C. C. A. 4th, 1943); 
Walling v. Mutual Wholesale Food & Supply Co., 141 F. 
(2d) 331, 335 (C. C. A. 8th, 1944); Howard v. Wilbur, 166 
F. (2d) 884, 885 (C. C. A. 6th, 1948); United States v. 
Workingmen's Amalgamated Cowncd, 54 Fed. 994, 995 
(C. C. E. D. La., 1893), aff’d, 57 Fed. 85 (C. C. A. 5th, 
1893); United States v. Railway Employes’ Dept., 286 Fed. 
228 (N. D. Ill. 1923). 

Eastern submits that all of the reasons announced in the 
foregoing authorities for refusing to dismiss cases as 
“moot’’ apply with particular force to this case. The 
questions involved herein are of great public importance, 
inasmuch as the Board’s power to accomplish by exemption, 
and without hearing, the very same things with respect to 
which a hearing would be required under the certificate 
provisions of the Act (Section 401) is presented. If the 
Board can permit air carriers to evade the requirements of 
Section 401 simply by the extensive use of the exemption 
power under Section 416 (b), without hearing, the certificate 
provisions of the Act are completely meaningless. 

It is of greatest importance that the Court render a de¬ 
cision in this case for the future guidance of the Board, the 
air carriers and the general public. Exemptions of various 
types are constantly being granted by the Board. The 
Board’s own brief refers to some of the many relatively 
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recent exemptions which have been granted (Board’s brief, j 
pp. 26-27). As is apparent from an examination of the i 
Board’s argument in its brief (particularly pp. 18-25), the j 
Board feels that it can apply varying standards to various 
types of exemption cases, that it must hold hearings in some j 
cases but not in others (apparently depending upon the j 
significance attached by the Board itself to the individual j 
case), and that the Board is required to display no con- j 
sistency whatsoever in its decisions. Under these circum- j 
stances, it is submitted that the Court should clarify the J 
issues involved and inform the Board, the air carriers and j 
the public as to what the requirements of the law are in j 
situations such as this. 

I 

i 

! 

Of particular significance in this case is the point made j 
in Southern Pacific Terminal Co. v. Interstate Commerce j 
Commission , supra , where the Court pointed out that thej 
determination of questions having great public importance 
could be “defeated, by short-term orders, capable of repeti-i 
tion, yet evading review.” In this case, the Court will re¬ 
call that Eastern’s petition for judicial review, filed May 1 
12, 1949, pointed out specifically (R. 5) that the Board’s 
exemption order here complained of was a short-term ordeif 
which would expire by its terms on September 27, 1949' 
and that there was the risk that the Board would claim that 
the appeal was “moot” unless the Court’s decision could 
be rendered prior to that date. Eastern urged that prompt 
action be taken. Expedited action apparently was impos¬ 
sible, and now Eastern’s prediction is fulfilled in the Board’fe 
contention that the appeal is “moot”. As Eastern stated 
(R. 5), “If this case could become ‘moot’ in that manner, 
it is obvious that this Court might never have an opportu¬ 
nity to correct the unlawful procedure of the Board which is 
illustrated in this case. Simply by granting short-term 
exemptions, the Board could effectively forestall judicial 
review.” i 
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It is respectfully submitted that the appeal is not “moot”, 
and that the Court should proceed to decision for all of the 
very sound reasons announced in the cases cited above. 


in. 

The Exemption Order in Question Is Not Supported 
by Findings or Evidence, and Therefore is Unlawful. 

The Board advances various specious arguments in¬ 
tended to support the exemption order here complained of. 
It contends that no hearing is required under Section 416 
(b) of the Act because, apparently, the exemption pro¬ 
visions assertedly would have no purpose if a hearing were 
to be required in every case; yet the Board evidently 
recognizes (its brief, p. 23) that there are situations where 
the t akin g of evidence and the making of findings are re¬ 
quired under Section 416 (b). 

The Board’s arguments are plainly unsound, as demon¬ 
strated in Eastern’s original brief. If exemptions could 
be granted without hearings, the certificate provisions of 
the Act (Section 401) would be completely nullified, ap¬ 
plicants could be given the equivalent of a certificate of 
public convenience and necessity without hearing or find¬ 
ings, and carriers who were injured by such actions would 
have no recourse to the Courts because the Court can re¬ 
view only the findings made by the Board, and can review 
then only in the light of evidence in the record. Sagina/u? 
Broadcasting Company v. Federal Communications Com¬ 
mission, 68 App. D. C. 382, 96 F. (2d) 554 (1938). 

The interpretation contended for by Eastern would not 
nullify or detract from the Board’s exemption power un¬ 
der Section 416 (b). It may well be that the Board may 
hold something less than a “full-dress” hearing (see 
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Board’s brief, p. 22) in an exemption case, and in uncon¬ 
tested cases the Board may possibly proceed without hear- i 
ing, but the Board must afford interested parties at least 
an opportunity to combat the ex parte contentions of the j 
applicant for exemption. Otherwise, the protection which j 
the certificate of public convenience and necessity is in- j 
tended to give an existing carrier could be completely de- j 
stroyed without any opportunity for defense by the certi- I 
ficated carrier. 

i 

! 

The Board suggests (its brief, p. 20) that the exemption j 
provision of the Act was designed “for the benefit of the air | 
carriers”, and that that fact in some way supports the j 
granting of exemptions without hearings or findings. Cer¬ 
tainly a provision which would permit the grant of paral- i 
leling competition without hearing would not be “for the i 
benefit of the air carriers”, particularly when it is recalled i 
that the primary purpose of the certificate provisions of the i 
Act was to protect air carriers from destructive competi- j 
tion. As pointed out in the report of the House Com¬ 
mittee on the Civil Aeronautics Act (H. Kept. No. 2254, 
75th Cong. 3rd Sess., April 28,1938, at page 66): j 

“The result of this chaotic situation of the air car-; 
riers has been to shake the faith of the investing public) 
in their financial stability and to prevent the flow of) 
funds into the industry. Col. Edgar S. Gorrell, presi¬ 
dent of the Air Transport Association, representing 
substantially all of the scheduled American-flag air* 
lines, testified before your committee during the public? 
hearings on H. R. 9738 that $120,000,000 of private 
capital has been invested in the present air-transport 
system and that 50 per cent of this investment haS 
been lost. He further testified that unless legislation 
is enacted which would give the carriers reasonable 
assurance of the permanency of their operation and 
would protect them from cutthroat competition, a 
number of the air lines would soon be in serious finan¬ 
cial trouble.” 


I 

I 
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See also Texas & Pacific Ry. v. Gulf C. & S. Ry., 270 U. S. 
266, 277 (1926) as to the purpose of certificates of public 
convenience and necessity. 

The Board erroneously states (its brief, p. 22) that a 
contention “similar” to that made by Eastern herein was 
made and rejected in American Airlines, Inc., et al. v. Civil 
Aeronautics Board, C. C. A. 7th, No. 9739, decided Decem¬ 
ber 8, 1949. There is no similarity between that case and 
this. There the Board held a hearing before granting the 
exemption, and made fairly specific findings, which the 
Court found to be sufficient. Here there have been no hear¬ 
ing, no evidence and no findings. 

The Board suggests (its brief, p. 23) that its action here¬ 
in may be supported in part by “official notice”. How¬ 
ever, it is plain that the Board could not properly take 
official notice of any facts relating to this matter, since 
it gave Eastern no “opportunity to show the contrary”, 
as required by Section 7 (d) of the Administrative Pro¬ 
cedure Act, although Eastern made timely and repeated 
requests for such opportunity. 

The Board goes further to argue (its brief, pp. 23-25) 
that the “findings” in this case were sufficient. That con¬ 
tention is fully answered in the Sagina/w case, supra, and in 
Eastern’s previous brief. 


IV. 

The Board’s Exemption Order is Contrary to Sound 
Principles Set Forth In the Act and In the Board’s 
Previous Opinions. 

The Board’s brief makes no attempt to reconcile the ex¬ 
emption order in this case with the orders referred to in 
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Eastern’s original brief. Apparently recognizing that the 
orders are irreconcilable, the Board simply states (its brief, 
p. 26) that the Board is not bound by “stare decisis”, and 
therefore, apparently, may be as inconsistent as it pleases. 

' i 

While it may be that the doctrine of stare decisis is not 
fully applicable to administrative agencies, surely the 
Board is bound to follow the principles set forth in the Act 
and sound previous interpretations of that Act. The 
Board’s brief presents nothing to show that its previous 
interpretations of the Act are in any way subject to ques¬ 
tion, and Eastern submits that they are correct. There¬ 
fore, the Board’s refusal to follow such decisions in this 
case, and its failure to make any attempt to distinguish 
such decisions, are arbitrary and contrary to law. 

I 

i 

The fact that the Board may have acted erroneously in 
other recent cases (see the Board’s brief, pp. 26-27), some 
of which were not contested and therefore represent no 
carefully considered conclusion by the Board, does not de¬ 
tract in any way from the soundness of its earlier interpre¬ 
tations of the law. I 
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CONCLUSION 

In conclusion, therefore, it is respectfully submitted that 
the Board’s orders involved in this appeal should be set 
aside, and that the case should be remanded to the Board 
for further proceedings consistent with this Court’s opinion. 

E. Smythe Gambrell, 

W. Glen Harlan, 

Harold L. Russell, 

825 Citizens & Southern National 
Bank Building 
Atlanta, Georgia. 


Llewellyn C. Thomas, 
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The Court’s Opinion, dated October 23, 1950, in tips 
appeal appears to make the following holdings, which 
Eastern earnestly believes to be erroneous: 

(1) That the Civil Aeronautics Board has two alter¬ 
native methods for granting new route authorizations-^ 
(a) it may follow the detailed procedure outlined in the 
Act and grant a certificate of public convenience and ne¬ 
cessity after notice and hearing , or (b) it may ignore such 
procedure completely and grant the same authority , by 
exemption, without notice , hearing , or findings —and that 
the Board apparently may employ either method in its ab¬ 
solute discretion; 
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(2) That the Board may grant exemptions “from near¬ 
ly all requirements of the Act” (Opinion, page 3) without 
the necessity of making any findings (although the ex¬ 
emption provision of the Act (Section 416 (b) (1)) permits 
the Board to grant exemptions only “if it finds” that cer¬ 
tain conditions exist) “if it believes” that the required 
conditions exist and if such “belief” is supported by ex 
parte allegations of some interested person; and 

(3) That the Board has the power, by exemption, to 
destroy, or seriously diminish the value of, Eastern’s prop¬ 
erty interest in its certificates of public convenience and 
necessity (which interest was acquired as a result of the 
full hearing specified in the Act), and that in so doing the 
Board has no constitutional duty to afford Eastern a hear¬ 
ing. 

It is respectfully submitted that the Court must not have 
given full consideration to the disastrous consequences of 
the decision in this case. The Court’s Opinion shows con¬ 
siderable concern lest the requirement of a hearing under 
the exemption provision should result in nullifying or re¬ 
ducing the effectiveness of the Board’s power to grant 
exemptions from only two provisions of the Act (Section 
401 (a) and (h)). (As will be demonstrated hereinafter, 
the requirement of hearing in cases such as this will not 
nullify, but will effectuate, the intent of Congress). But, 
in striving to preserve, and even amplify, the Board’s 
power to grant exemptions from these two provisions of 
the Act, the Court has laid the groundwork for nullifica¬ 
tion of all of Title IV of the Act , with the single excep¬ 
tion of Section 401 (1) dealing with compensation for 
pilots. 

The Court’s Opinion amounts to a determination that 
Congress very carefully outlined many standards and pro¬ 
visions for the regulation of the airline industry and the 
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protection of air carriers from uneconomic competition, 
specified in detail the requirements for hearings, for tie 
types of findings which the Board must make before tak¬ 
ing any important action, and the public duties of carriers 
and the Board, and then, at the very end of Title IV, gaVe 
the Board complete license to disregard the entire statu¬ 
tory scheme and pattern. 

It is universally conceded that the primary purpose of 
the Civil Aeronautics Act was to create safeguards against 
' wasteful and destructive competition, and that the require¬ 
ment of a certificate of public convenience and necessity 
was the keystone of the statutory plan to effectuate that 
purpose. | 

The Board itself has recognized this fact in the follow¬ 
ing statements in its opinion of May 25, 1950, with respect 
to the applications for individual exemptions filed by cer¬ 
tain Large Irregular Carriers, Docket 3945 et al. (pp. 2-3, 
4-5 and 19): j 

“In this setting, the Civil Aeronautics Act of 1938 
was passed. Its legislative history makes quite clear 
that the primary objectives of the economic regulatory 
powers vested in the Board were the establishment of 
security of route as a basis for sound and orderly de¬ 
velopment and the elimination of the unrestricted hnd 
cut-throat competition which had brought the industry 
to its unhappy condition. j 

“These economic powers are described in Title IV 
of the Act. The keystone of the system there set fprth 
is the requirement , in section 401 (a), that no carrier 
shall engage in air transportation unless there is in 
force a certificate of public convenience and necessity 
authorizing such transportation. . . .” (Italics sup¬ 
plied). | 

“Under these provisions, the power to exempt ex¬ 
tends to section 401 (a) and the impression obtains in 
some quarters that the Board thus has an easy and 
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uncomplicated method, if it so wills, of authorizing 
anyone to engage in air transportation. It is quite 
clear, however, that this is not the case. A reading of 
section 416 (b) in the light of the legislative history 
of the Act, the conditions which inspired its passage, 
and the pattern of the economic regulation prescribed 
therein leaves no doubt that the issuance of a certificate 
of public convenience and necessity is, and must be, 
the principal means of authorizing air transportation 
and that the power to grant such authority through 
exemption is sharply restricted and is to be employed 
only in the extraordinary case” (Italics supplied). 


“The questions of whether there is a need for such 
services, whether they can be furnished at a profit 
under full compliance with the provisions of Title IV 
and the safety requirements of the Act and the Board’s 
regulations, whether they can and should be furnished 
by the certificated carriers, and what effect they would 
have upon the regular operations of the latter raise 
difficult and complex issues which can be satisfactorily 
determined only after full hearing upon applications 
for certificates of public convenience and necessity’ ’ 
(Italics supplied). 

Recognizing that the basic purpose of the Act was to pre¬ 
vent excessive competition and to require the Board, be¬ 
fore authorizing any competition, to make a careful study 
of all facts involved and issue orders supported by findings 
and facts of record, can it be supposed that Congress in¬ 
tended by Section 416 (b) (1) of the Act to defeat this en¬ 
tire purpose by authorizing the Board to accomplish every¬ 
thing, by exemption and without hearing or findings or 
evidence, which Congress had so very carefully required 
the Board to do only after notice and hearing, and on find¬ 
ings based on substantial evidence, in the preceding de¬ 
tailed provisions • of the Act? 

It is submitted that the Court’s conclusion is based on 
a distorted sense of values: in order to “preserve” the ex- 
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emption power of the Board in its most extreme form 
a completely arbitrary power to exempt from all economic 
regulation, and without hearing or other protection for the 
public or other carriers) the Court has authorized the Boat'd 
to disregard the entire statutory scheme. Surely the basic 
purpose of Congress in passing the Civil Aeronautics Act 
should be given greater weight than is given to the purely 
incidental purpose of permitting exemptions in cases of 
extreme hardship. The rule is far more important than 
the exception to it. To “preserve” the exemption power 
in extreme form while destroying the Act is like eviscerat¬ 
ing the patient while attempting to save his toe. If the 
choice were presented, it seems clear that the toe should 
be sacrificed rather than the body. Here, however, both 
can and should be preserved. 


The Court’s conclusion that hearings and findings are 
not required is the result of following superficial logic to 
an absurd end. The superficial logic is that, when Congress 
specifically required “notice and hearing” in Section 416 
(b) (2) relative to pilots, and did not specifically require 
the same in Section 416 (b) (1) relative to “nearly all re¬ 
quirements of the Act” (Opinion, page 3)—although it 
did specifically require the Board to make findings before 
granting any exemptions—Congress thereby indicated an 
intent that no hearings should be required under Section 
416 (b) (1). The absurd end to which that superficial logic 
has been carried by the Court is that the Board is how 
authorized to evade “nearly all requirements of the Act” 
without giving anyone notice, hearing, a statement of find¬ 
ings, or any opportunity to obtain effective judicial re¬ 
view. A further absurdity is that, although the Court kiow 
holds that hearings and findings are not required before 
granting exemption from “nearly all requirements of the 
Act”, this Court has held very recently that the Board 
may not suspend , even temporarily, an exemption (onqe it 
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has been granted) without notice and hearing , and this for 
one of the very reasons which Eastern has advanced in 
contending that a hearing is required before granting an 
exemption—namely, that property rights would be de¬ 
stroyed without due process of law unless such a hearing 
were held. Standard Airlines , Inc. v. Civil Aeronautics 
Board , 177 F. (2d) 18 (App. D. C. 1949). In other words, 
a very tenuous “right’’ created by exemption cannot be 
impaired without hearing, but a substantial certificate right 
created after hearing may be destroyed by new competition 
authorized without hearing and in disregard of statutory 
safeguards. 

An even further absurdity is this: That, according to 
the Court’s Opinion, the only provision of Title IV of the 
Act from which the Board cannot grant an exemption with¬ 
out a hearing is Section 401 (1), which has to do with wages 
and hours of pilots. Surely it cannot be supposed that 
Congress was more concerned about protecting pilots from 
adverse changes in wages or hours than in protecting the 
air transport industry as a whole from destructive and 
generally uneconomic conditions and protecting the public 
from violations of the anti-trust laws, discriminations 
against communities and classes of traffic, etc. Any such 
supposition would be directly contrary to the announced 
primary purpose of the Act, as pointed out hereinabove, 
to provide for “the establishment of security of route as 
a basis for sound and orderly development.” There are 
sufficient clear indications in Section 416 (b) (1) to es¬ 
tablish that Congress had no intention of setting up a stat¬ 
utory pattern primarily for the benefit of pilots and de¬ 
signed to leave the protection and regulation of the indus¬ 
try as a whole and the public to the uncontrolled discretion 
of the Board. 

If it be suggested that there is no real danger that the 


7 


Board will exercise the unlimited power now given to it 
by this Court in a manner contrary to the public interest, 
the answer is that the Board is granting exemptions every 
week of its existence, that many of such exemptions have 
a very serious and destructive competitive effect on exist¬ 
ing carriers, and that the Board is asserting the right to 
grant such exemptions without hearing, findings or evi¬ 
dence. With that process constantly going on, and being 
greatly encouraged by the present decision of this Cotirt, 
the day may not be far off when the entire regulatory 
scheme promulgated by Congress in 1938 will be under¬ 
mined and destroyed- The seriousness of this case cannot 
be over-emphasized- The Court is earnestly urged to grant 
rehearing, and upon such rehearing to set aside the orders 
of the Board here complained of. j 

The following discussion will not repeat the basic argu¬ 
ments made in Eastern’s original brief and reply brief in 
this case, but will attempt to indicate a few impoiftant 
points which the Court apparently has overlooked in ar¬ 
riving at its decision herein. 

j 

1. The Court 9 s Conclusion That No Notice Or Hearing 
Is Required Before The Board Grants New Route 
Authority By Exemption Is Contrary To Law. 

As demonstrated in the foregoing discussion, the Board 
itself has recognized that “the primary objectives of the 
economic regulatory powers vested in the Board were the 
establishment of security of route as a basis for sound and 
orderly development and the elimination of the unre¬ 
stricted and cut-throat competition which had brought the 
industry to its unhappy condition.” j 

What “security of route” is there in the type of regu¬ 
latory system contemplated in the Court’s decision, where 
the Board may follow prescribed statutory procedures if 


i 
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it wishes or, at its option, may completely ignore such pro¬ 
cedures and grant destructive authority by exemption 
without notice, hearing or findings? 

If one looked no further than the basic purpose of the 
Act, he would be forced to the conclusion that a hearing is 
essential in any case involving duplication of existing serv¬ 
ice. 

Eastern’s briefs filed in this case point out in some de¬ 
tail the provisions of the Act itself which lead inevitably 
to the conclusion that a hearing is required in exemption 
cases which have competitive implications. While Sec¬ 
tion 416 (b) (1) does not specifically use the word “hear¬ 
ing,” it does permit the Board to act only “if it finds' 7 that 
action is required by the statutory criteria The Board 
grants exemptions in orders. Section 1006 (a) of the Act 
provides that “Any order . . . shall be subject to re¬ 
view by the Circuit Courts of Appeals of the United States 
. . Section 1006 (e) provides that, on such review, 
the Board’s “findings of facts . . . shall be conclu¬ 
sive” if they are “supported by substantial evidence.” 
Since the Board is required to make findings concerning 
exemptions, and its exemption orders are subject to ju¬ 
dicial review in which the Board’s findings are conclusive 
only if “supported by substantial evidence”, it seems clear 
that there must be a hearing at which evidence may be ob¬ 
tained. The Court’s Opinion does not discuss these clear 
indicia of a hearing. 

The Court’s Opinion asserts that hearing in exemption 
cases is not required by the Administrative Procedure Act, 
and relies on the superficial logic leading to an absurd con¬ 
clusion discussed above. The Court assumes that, because 
Congress did not specifically provide for a hearing in Sec¬ 
tion 416 (b) (1), no such hearing is “required by statute” 
within the meaning of Section 5 of the Administrative Pro- 


l 



9 


i 

I 

i 

I 

i 


cedure Act. An eloquent rebuttal of that assumption is 
the following quotation from an article (“Three Years of 
the Federal Administrative Procedure Act—A Study in 
Legislation’’ (1950) 38 Geo. L. J. 579-581) written by Sen¬ 
ator Pat McCarran, who is generally regarded as being the 
author of both the Civil Aeronautics Act and the Adminis¬ 
trative Procedure Act: ! 

i 

“Shortly after the adoption of the Act [Adminis¬ 
trative Procedure Act] it came to be widely assumed 
among agencies that, unless the statute authorizing an 
administrative function expressly required a hearing, 
the Administrative Procedure Act did not apply. Some 
went further and assumed that sections 5, 7, and 8 6f 
the Act did not apply unless there was express statu¬ 
tory requirement not only of a ‘hearing’ but of de¬ 
cision ‘on the record’ as well. Still another form of 
contention was that, although hearings might be Re¬ 
quired by ‘law’ in the sense that constitutional requi¬ 
sites could not be met without a hearing at the Ad¬ 
ministrative level, such situations were to be distin¬ 
guished from those in which statutes themselves plain¬ 
ly stated the hearing prerequisite. 

“But all of these arguments were simply forms of 
words whereby it was sought to distinguish between 
statutory hearings and hearings supposedly otherwise 
somehow required by law. Of course Congress hot 
only made no such distinction in the Administrative 
Procedure Act, but had no reason to do so. It was 
also a piece of hypertechnical legalism to so attenhpt 
to distinguish between ‘express’ and ‘implied’ statu¬ 
tory requirements, to say nothing of statutory lan¬ 
guage between those extremes. More plausible was 
the notion that there could be “constitutional” hear¬ 
ings as distinguished from statutory ones except that 
in our system the prescription of methods of adminis¬ 
tration—whether by formal hearings or summary ‘non¬ 
hearing’ procedures—is traditionally the function of 
Congress. Generally speaking the Constitution for¬ 
bids; it does not prescribe what statutes omit. Un¬ 
fortunately the art of legislative drafting is not so 


j 
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precise that the words * hearing ’ or ‘record’ are al¬ 
ways nsed even where Congress intends to require 
them and, knowing that, Congress would not assume 
to distinguish hearing functions on the grounds sug¬ 
gested. Nevertheless for three years the issue was 
whether Congress did just that in prescribing the ap¬ 
plicability of the Administrative Procedure Act’s im¬ 
portant provisions. 

“In the main the lower federal courts adopted these 
administrative views in a variety of situations. On 
February 20 last, however, the Supreme Court set the 
issue at rest on broad grounds in the Sung case where 
it held the Administrative Procedure Act applicable 
even in those cases in which the hearing requirement 
‘has been read into a statute ... in order to save 
the statute from invalidity.’ A fortiori, it would seem, 
the Act will apply where statutes do not use the magic 
word ‘hearing’ but refer to ‘evidence’, or ‘record’ or 
some other equally plain indicia of a hearing. More¬ 
over, those indicia need not indicate a need for both 
‘hearing’ and decision ‘on the record thereof’. In 
other words, the Administrative Procedure Act has 
survived academic and hair-splitting theories as to the 
source and statutory specification of hearing require¬ 
ments.” 

The “Swig case” referred to by Senator McCarran is 
Wong Yang Sung v. McGrath, 339 U. S. 33 (1950), in which 
the Supreme Court pointed out that “it would be a dis¬ 
service to our form of government and to the administra- 
tive process itself if the court should fail, so far as the 
terms of the Act warrant, to give effect to its remedial 
purposes where the evils it was aimed at appear.” It is 
evident from Senator McCarran’s article that one of the 
“evils” at which the Administrative Procedure Act was 
aimed was just such arbitrary action as the Board has 
taken in this case without notice or hearing. Congress 
obviously intended that no technical interpretation should 
be placed on the absence of the “magic word ‘hearing’ ” 
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from the statute, and the requirements that the Board may 
act only “if it finds” certain things, that its findings must 
be supported by “substantial evidence” and that the 
Board’s orders in exemption cases are subject to judicial 
review constitute “plain indicia of a hearing” which, in 
the language of Senator McCarran, lead “a fortiori” to 
the conclusion that the Administrative Procedure Act will 
apply. I 

Senator McCarran’s present views with respect to the 
need for hearing are exactly the same as those which he 
expressed to the Senate at the time the Civil Aeronautics 
Act was being passed. As author and sponsor of that legis¬ 
lation, Senator McCarran stated (83 Cong. Bee. 6852) i 

“If it could be established to the satisfaction of the 
Authority which is about to be set up that another line 
could well be operated from Chicago to Salt Lake City, 
although that same territory is now served by the 
United Air Lines, and the demand for service was so 
great as to support another line, then the Authority 
could investigate, reach a determination, establish a 
rule, and could say, ‘There is sufficient demand, there 
is sufficient patronage, and there is sufficient comiher- 
cial life to sustain the other lines. Therefore, we can 
grant a franchise to another line.’ But before that 
could be done , full and complete hearings would have 
to be had” (Italics added). j 

It should be noted that at the time Senator McCarran 
stated that “full and complete hearings would have to be 
had,” Section 416 (b) (1) was in the proposed bill in 
substantially its present form (83 Cong. Bee. 6756). This 
Court’s present conclusion that the Board has the power 
to establish a Chicago-Salt Lake City route by exemption 
without full hearing is directly contrary to the understand¬ 
ing which Congress had of the legislation at the time it 
was passed. 

The Court’s holding herein appears to be based largely 



12 


on the belief that the requirement of a hearing in exemption 
cases such as this would nullify the exemption power. Such 
a belief seems to assume that the basic purpose of Section 
416 (b) (1) was to exempt from hearing. Eastern submits 
that such was not the purpose. At the time the Civil 
Aeronautics Act was passed, Senator Truman stated (83 
Cong. Bee. 6726) the purpose to be “to enable the Authority 
to adjust some of the requirements of the law where nec¬ 
essary to encourage small operators, such as the small 
operators in Alaska, in cases of hardship.” 

Note that the word is “adjust,” not “disregard.” The 
obvious purpose was to enable the Board to relieve carriers 
from some of the substantive provisions of the Act which 
might be an “undue burden,” such as requirements for 
detailed reports, for notice of proposed changes in tariffs 
and schedules, for keeping accounts in a particular form, 
etc. There are many possible exemptions as to which no 
one would request or desire hearing, and presumably as 
to most of those the Board could grant exemptions without 
hearing, treating the right to hearing as having been waived. 
It is submitted that the Congressional purpose was that, 
“in eases of undue burden,” the Board might relieve the 
carrier from the substantive requirements of the Act , but 
Congress surely did not mean to relieve the Board from 
the duty of making the determinations and findings re¬ 
quired by the Act. The Board itself has recognized that 
Section 416(b) “contemplates only a power to relieve an 
air carrier from the necessity of conforming to those re¬ 
quirements of the Title which are subject to enforcement by 
the Board in the ordinary sense, rather than from a statu¬ 
tory condition attached to the right to obtain a franchise.’’ 
Alaska Air Transp. Investigation , 2 C.A.B. 785, 793 (1941). 
Notice and hearing are “statutory conditions” to the right 
to a franchise under Section 401. 

The exemption power of the Board is most extensive, 
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and will not be “nullified” or substantially limited, even 
though hearings are required in some instances. Even the 
power to exempt, after hearing, from the certificate pro¬ 
visions is very sweeping in character, as such an exemption 
presumably relieves the carrier from the obligations at¬ 
tached to a certificate—including the duty to provide ade¬ 
quate transportation (Section 404 (a)), the requirement 
of carrying mail in accordance with regulations of the 
Postmaster General (Section 405 (g)), etc. Certainly such 
relief should not be granted without hearing where ah 
affected carrier, the Postmaster General, or other repre¬ 
sentative of the public desires to be heard. 

Far from nullifying the exemption power, the require¬ 
ment of hearing in cases such as this will preserve that 
power in the form intended by Congress, providing neces¬ 
sary protection to the industry and the public while per¬ 
mitting relief where it is properly established that an 
“undue burden” would otherwise exist. 

1 

2. There Is No Basis In Law For The Court’s Conclusion 
That The Board May Grant An Exemption On The 
Basis Of A “ Belief 9 Rather Than A Finding Sup¬ 
ported By Facts. 

i 

As demonstrated above, it is inconceivable that Congress 
intended to turn over to the Board complete discretion to 
by-pass the standards and requirements of the Act simply 
on the basis of a “belief” of the Board that such action 
is desirable. Such a supposed intention is contrary to the 
entire pattern and purpose of the Act. ! 

It is obvious that a “belief” of the Board could not be 
reviewed by a court. If the Board were to act on a “belief,” 
an appellate court would be confronted with the problem 
stated by Mr. Justice Cardozo in Ohio BeU Telephone Co. 
v. Public Utilities Commission , 301 U. S. 292, 302-303 
(1937): ! 


i 
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“To put the problem more concretely: how was it 
possible for the appellate court to review the law and the 
facts and intelligently decide that the findings of the- 
Commission were supported by the evidence when 
the evidence that it approved was unknown and un¬ 
knowable?” 

Thus, the existence of the judicial review provision nega¬ 
tives the suggestion that the Board may act on a “belief” 
unsupported by findings or evidence. 

The very importance of the Board’s functions conclu¬ 
sively demonstrates that Congress could not have meant 
to allow the Board to act on mere “belief.” Can it be that 
the Board, acting on a mere “belief,” could exempt a car¬ 
rier from the requirement of having a hearing as required 
by Section 401 and forthwith grant to the carrier a cer¬ 
tificate of public convenience and necessity? Could the 
Board, acting on “belief,” exempt a carrier from the re¬ 
quirement of a hearing and forthwith allow it to abandon 
service without giving interested cities an opportunity to 
protest? Could the Board, acting on “belief,” exempt a 
carrier from filing tariffs, observing tariffs, filing divisions 
of rates, giving non-discriminatory service to localities and 
types of traffic, providing safe and adequate service, pro¬ 
viding facilities to carry the mail, seeking approval of 
merger agreements, acquisitions of control, pooling agree¬ 
ments, etc.? Could the Board, acting on “belief,” exempt 
carriers (and itself) from the provisions of Section 406 of 
the Act, and set any rate it wished for the carriage of mail 
without any opportunity for the Post Office Department to 
be heard on the question? 

Could the Board, acting on “belief,” exempt a car- 
carrier from the necessity of filing an application for 
overseas or foreign air transportation, forthwith grant 
to such carrier an exemption the equivalent of a certificate 
of public convenience and necessity, and thus deprive the- 
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President of his power to approve or disapprove the grants 
ing or denial of “any certificate authorizing an air carrier 
to engage in overseas or foreign air transportation” under 
Section 801 of the Act? i 

i 

i 

Surely Congress did not mean that the regulatory pro¬ 
gram could thus be destroyed by Section 416 (b) (1). On 
the contrary, Congress specifically required that the Board 
make findings which, in turn, must be based on substantial 
evidence. ! 

i 

i 

A recent much-publicized proceeding before the Board 
may serve to illustrate in part the danger inherent in tfie 
Court’s decision. Pan American World Airways, Inc. and 
American Airlines, Inc. filed an application for approval qf 
the acquisition by Pan American of American’s subsidiary, 
American Overseas Airlines, Inc. In the same proceeding, 
the Board considered possible extensions of Pan American 
and Trans World Airlines, Inc. into new European cities. 
Because “transfer” and possible “issuance” of “certifi¬ 
cates” covering foreign air transportation were involved, 
the entire matter was subject to ultimate determination 
by the President under Section 801 of the Act. The route 
extension proposal was governed by Section 401, and tlie 
merger proposal was governed by Section 408. Can it be 
that the Court is now ruling that the Board could have 
exempted Pan American and American from the necessity 
for having a hearing, and could have granted them a fur¬ 
ther exemption, without hearing, findings or evidence, 
authorizing the merger, and could have permitted Pan 
American and TWA to extend their routes into new ter¬ 
ritory by exemption (thus avoiding “issuance . . . of 
. . . any certificate” subject to the President’s power) ? 
It should be emphasized that Section 408 (b) specifically 
prohibits the Board from approving any merger which 
would result in creating a monopoly. Is it possible that 
the Board could, by exemption and without hearing—merely 


i 
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on the basis of a 11 belief’’—permit Pan American and 
American Overseas to merge and operate as a single unit 
over an extended route even though such action would 
result in creating a monopoly ? 

Certainly when Congress entrusted the Board (and the 
President, in the case of foreign and overseas routes) with 
complete control of the economic destinies of air carriers 
and with enforcement of the anti-trust laws in relation to 
such carriers, it is absurd to suppose that Congress meant 
the Board to be in a position to act with respect to such 
important matters simply on the basis of a “belief,” and 
to act, without concurrence of the President, simply by 
employing the exemption device rather than the certificate 
procedure. 

Congress specifically required the Board to make “find¬ 
ings” before granting exemptions. It must be presumed 
that Congress knows the difference between “findings” 
and “beliefs.” If Congress had meant for the Board to 
act on the basis of a mere “belief,” it surely would have 
said so instead of specifying that the Board could grant 
exemptions only “if it finds” that the statutory criteria 
have been met. Cf. Section 1002(a) of the Act, where the 
Board is specifically authorized to act on the basis of 
* ‘ opinion. ’ ’ 

Moreover, even if it could be supposed, contrary to the 
entire pattern and history of the Act, that Congress meant 
to authorize the Board to exempt, without hearing or 
findings, from all provisions of Title IV of the Act (except 
the relatively minor provision relating to pilots), it is 
apparent that such an authorization of arbitrary action by 
the Board would be an unconstitutional delegation of legis¬ 
lative power, inasmuch as there would be no standards by 
which the Board’s action could be tested in any judicial 
proceeding or even in common sense. Panama Refining 
Company v. Ryan, 293 U. S. 388 (1935); Schechter Poultry 
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Corporation v. United States, 295 U. S. 495 (1935). In 
the Schechter case, which was a unanimous decision of the 
Supreme Court, it was concluded that delegation by Con+ 
gress of the power to certain trade groups and the Presir 
dent “to enact the laws they deem to be wise and beneficent 
for the rehabilitation and expansion” of trades and inr 
dustries was unconstitutional. The Court said (295 U. S. 
537): “Such a delegation of legislative power is unknown 
to our law and is utterly inconsistent with the constitutional 
prerogatives and duties of Congress.” 

j 

The Court specifically stated (295 U. S. 538) that it was 
an unconstitutional delegation of authority to the President 
to permit him to act on the basis of “a statement of an 
opinion as to the general effect upon the promotion of trade 
or industry of a scheme of laws” (Italics supplied). If 
it was unconstitutional for the President to be allowed to 
act on the basis of an “opinion,” surely it would be equally 
unconstitutional for the Board to be authorized to act on 
the basis of a “belief.” ! 

The following language of Mr. Justice Cardozo, concur¬ 
ring in the Schechter case, is significant (295 U. S. 551): 

“This Court has held that the delegation may be 
unlawful though the act to be performed is definite 
and single, if the necessity, time, and occasion of per¬ 
formance have been left in the end to the discretion 
of the delegate. Panama Refining Co. v. Ryan , supra 
. . . Here, in the case before us, is an attempted 
delegation not confined to any single act nor to a|iy 
class or group of acts identified or described by ref¬ 
erence to a standard. Here in effect is a roving com¬ 
mission to inquire into evils and upon discovery correct 
them. ’’ ! 

j 

Obviously the delegation which would result from this 
Court’s interpretation of the Board’s exemption powers 
would be subject to precisely the same objections outlined 
by Mr. Justice Cardozo. Here, as there, the proposed dele- 
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gation leaves to “the discretion of the delegate” the power 
to decide “the necessity, time and occasion of performance,” 
and it is “not confined to any single act nor to any class 
or group of acts identified or described by reference to a 
standard.” As this Court’s Opinion concedes (Opinion, 
p. 3) the exemption power relates to “nearly all require¬ 
ments of the Act.” In other words, the exemption author¬ 
ization described in this Court’s Opinion authorizes the 
Board to do everything related to economic regulation of 
the air transport industry solely on the basis of the Board’s 
“belief” (with the single exception that in the case of 
pilots’ wages and hours the Board must hold a hearing and 
comply with the statutory criteria). That “is a roving 
commission to inquire into evils and upon discovery correct 
them.” 

Mr. Justice Cardozo further stated (295 U. S. 553): 
“The extension becomes as wide as the field of indus¬ 
trial regulation. If that conception shall prevail, any¬ 
thing that Congress may do within the limits of the 
commerce clause for the betterment of business may 
be done by the President upon the recommendation 
of a trade association by calling it a code. This is 
delegation running riot. No such plenitude of power 
is susceptible of transfer.” 

Here, too, if this Court’s interpretation of the Act should 
prevail, anything which Congress could do in the regulation 
of air transportation “may be done by the [Board] upon 
the recommendation of [an interested applicant] by calling 
it [an exemption]. This is delegation running riot.” 

If it be suggested that there is no unlimited delegation 
here in view of the fact that certain standards are pre¬ 
scribed in the Act, the answer is that the Court’s Opinion 
would utterly free the Board from complying with those 
standards. The statute involved in the Schechter case ac¬ 
tually prescribed standards. The fatal defect there (as 
would be true here if the Court’s Opinion were to prevail) 
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^as that the delegate could act on the basis of a mere 
“opinion,” and there was no way that interested parties 
or a Court could ascertain whether the statutory standards 
had been observed. It is submitted that there is no Con¬ 
stitutional distinction between a statute which authorizes 
the Board to do anything which it wishes on the basis of 
a “belief” and a statute which says: “The Board shall 
comply with standards a through z, but in its uncontrolled 
•discretion the Board may disregard those standards and 

act as it wishes on the basis of a ‘belief.’ ” | 

I 

The Court’s Opinion (page 3) actually points up this 
difficulty with the Court’s suggested interpretation of Sec¬ 
tion 416 (b) (1), as the Court admits that “A belief arbi¬ 
trarily held might not be enough and some proceedings 
may be necessary.” How can it possibly be determined 
whether the belief is “arbitrarily held” unless the Board 
is required to make findings and state the evidentiary basis 
for its “belief”? Ohio Bell Telephone Co. v. Public Utili¬ 
ties Commission , supra. Certainly the fact that the Board 
may have had before it some self-serving statements by in¬ 
terested parties, which were not subjected to cross-examina¬ 
tion, and were not supported by facts or proof of any kind, 
does not indicate that the Board’s “belief” was not arbi¬ 
trary. For anything the parties or the Court can know, 
the Board may have completely ignored even the allega¬ 
tions which it had before it. But in any case, it is clear 
that the Board did not consider anything which could be 
called “evidence,” and since the allegations were conflicting 
the Board was forced to make an “arbitrary” choice be¬ 
tween .believing allegations of Capital and accepting the 
allegations of Eastern. The choice was necessarily “arbi¬ 
trary” because the Board had no evidence on which j to 
make the decision. j 

i 

I 

The Court is respectfully urged to find that Congress 
did not delegate to the Board power to disregard the reg- 
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ulatory pattern established by Title IV of the Act solely 
on the basis of the Board’s *‘belief” that the statute should 
be disregarded, as such a delegation would (1) be contrary 
to the entire pattern and purpose of the Act, and (2) be 
unconstitutional. 

3 . The Court's Conclusion That Eastern Has No Con¬ 
stitutional Right To A Hearing In This Case Is 
Erroneous . 

The Court’s Opinion recognizes that, under the decision 
of the Supreme Court in Wong Yang Sung v. McGrath, 
supra, Eastern is entitled to a hearing under the Adminis¬ 
trative Procedure Act if the Constitution requires a hear¬ 
ing, even though the Civil Aeronautics Act does not specifi¬ 
cally mention “hearing” as a requirement in exemption 
proceedings of this type. However, the Opinion charac¬ 
terizes Eastern’s complaint as being solely against “damage 
by competition which it says was made possible by un¬ 
authorized administrative action,” and the Court concludes 
that “The Constitution does not guarantee protection 
against such damage.” In support of that proposition the 
Court cites Alabama Power Co. v. I ekes, 302 U. S. 464 
(1938) and Tennessee Power Co. v. Tennessee Valley Au¬ 
thority, 306 U. S. 118 (1939). 

Eastern’s complaint cannot be so easily disposed of. It 
is well settled that a certificate of public convenience and 
necessity (a franchise), such as Eastern’s, is a “property 
interest” entitled to protection against impairment by 
arbitrary action. The Board itself has held such certificates 
to be “property” having substantial value. Acquisition 
of Mayflower Airlines , Inc., by Northeast Airlines, Inc., 
4 C.A.B. 680, 684 (1944); Acquisition of Marquette by 
TWA—Supplemental Opinion, 2 C.A.B. 409, 413 (1940); 
and United Air Lines, Inc.—Western Air Lines, Inc., Ac¬ 
quisition of Air Carrier Property, 8 C.A.B. 298, 311-316 
(1947). The courts have reached the same conclusion. Thus, 
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in New York Electric Lines v. Empire City Subway, 235 
TJ. S. 179, 193 (1914), the Court held that a franchise is 
“property” which is “made and received with the under¬ 
standing that the recipient is protected by a contractual 
right from the moment the grant is accepted and during 
the course of performance as contemplated.” Likewise in 
Frost v. Corporation Commission, 278 U. S. 515, 519-520 
(1929) the Court held that a license granted to a cotton 
ginning company was “property” because (1) the statute 
declared such a company to be a public utility, (2) any 
such company was required to obtain a permit to do busi¬ 
ness, (3) such companies were regulated the same as trans¬ 
portation companies, and (4) a permit to engage in the 
business was denied in any case where there was “no 
public necessity for it.” j 

I 

In the Frost case the Court went further and held—di- 
rectly in point here—that where a license is granted under 
a statutory provision requiring proof of public necessity, 
that license cannot lawfully be impaired by the grant of a 
competitive license without notice and hearing, and a spe¬ 
cific statutory authorization for such a grant without hear¬ 
ing is unconstitutional. The reasoning of the Court was 
stated as follows (278 U. S. 521): “While the right thus 
acquired does not preclude the state from making similar 
valid grants to others, it is, nevertheless, exclusive against 
any person attempting to operate a gin without obtaining 
a permit or, what amounts to the same thing, against one 
who attempts to do so under a void permit; in either of 
which events the owner may resort to a court of equity to 
restrain the illegal operation upon the ground that such 
operation is an injurious invasion of his property rights.” 

i 

Here precisely the same reasoning applies. Eastern lias 
received certificates of public convenience and necessity 
pursuant to a statute which requires notice and hearing 
before competitive certificates can be granted, which pro- 


i 
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Mbits the authorization of competition except “to the extent 
necessary” to attain the announced statutory purposes, 
and which requires the Board to acMeve and maintain 
“sound economic conditions” in the air transport industry. 
Thus, Eastern has a property right which, though not 
exclusive, is protected against excessive competition and 
competition not found, after hearing, to be required by the 
public convenience and necessity. In other words, Eastern 
has a “conditionally exclusive” certificate wMch cannot 
be impaired except by following the procedure and stand¬ 
ards outlined in the Act. Thus Eastern is not complaining 
against mere competition, but rather competition in excess 
of statutory requirements and competition authorized with¬ 
out the hearing and findings required by law, wMch com¬ 
petition would impair Eastern’s conditionally exclusive 
property right. The decisions cited by tMs Court make 
precisely this distinction. In the Alabama Power Company 
case, the Supreme Court emphasized that the franchises 
of the power companies were neither conditionally nor ab¬ 
solutely exclusive and that the proposed competition was 
fully authorized by law, and the Court carefully distin¬ 
guished the Frost case on that ground. The Tennessee 
Power Company case likewise shows that the proposed 
competition was fully authorized under the statutes in¬ 
volved. 

It is not clear why tMs Court cited the Alabama Power 
Company and the Tennessee Power Company cases, inas¬ 
much as those cases held that the power compames had no 
“standing” to question the acts there complained of, where¬ 
as here the Court concedes (Oprnion, p. 2) that Eastern 
has “ ‘a substantial interest in such order’ within the mean¬ 
ing of the section of the Act that permits judicial review.” 
Any suggestion that competitive impact on a certificated 
carrier is insufficient to give “standing” for judicial relief 
would be contrary to all decided cases on the point, includ¬ 
ing Pan American Airways v. Civil Aeronautics Board , 
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121 F. (2d) 810, 813 (C.C.A. 2d, 1941) where the court 
stated: “Pan American, as the only American carrier eni 
gaged in foreign air transportation, had a substantial in¬ 
terest in the issue of a certificate because it would be ad L 
versely affected by the diversion of traffic to a prospective 
competitor.” 

It may well be that Eastern’s right to judicial review 
is sufficient alone to establish Eastern’s “property rights 
under the Constitution, as anything short of a property 
interest could hardly qualify as a “substantial interest*’ 
within the meaning of the review provisions of the Act- 
But, in any event, the foregoing authorities establish that 
Eastern has a Constitutionally-protected property interest 
herein, which entitles Eastern to a hearing before such 
right may be impaired as contemplated by the Board’s 
orders here under consideration. 

I 

The Court’s assertion (Opinion, pp. 3-4) that the pro¬ 
ceedings before the Board (consisting entirely of disputed 
allegations of the interested parties) were sufficient ap¬ 
parently is predicated on the assumption that no proceed¬ 
ings were required. It is inconceivable that an agency 
may rely on mere allegations where they are directly dis¬ 
puted and where, as here, the facts are such as cannot he 
ascertained fully except through cross-examination of the 
applicant. Certainly a court would not act on the basis 
of such self-serving statements by the interested party 
where counter-allegations have been filed, and it is sub¬ 
mitted that the Board cannot do so, particularly since the 
Board’s orders must have sufficient evidentiary basis to 
be sustained on review by this Court. 

It is well settled that reliance on such ex parte allega¬ 
tions is not in accordance with due process. Londoner v. 
Denver , 210 U. S. 373,. 386 (1908). And even if part of the 
material facts relied on in issuing an administrative order 
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is presented ex parte ( ue ., is not subjected to cross-exami¬ 
nation), the requirements of due process have not been 
met. ReiUy v. Pirikus, 338 U. S. 269, 275-276 (1949). 

It is respectfully submitted that Eastern has a constitu¬ 
tional right to a hearing before the Board in this case, and 
the Court is urged to require the Board to hold such a 
hearing. 

WHEREFORE, Eastern respectfully prays that this 
Court grant rehearing with respect to its decision of Oc¬ 
tober 23, 1950, in this case, and that upon such rehearing 
the Court set aside the orders of the Board herein com¬ 
plained of. 

E. Smythe Gambeell, 

W. Glen Harlan, 

Harold L. Russell, 

825 Citizens & Southern 
National Bank Building, 

Atlanta 3, Georgia 
Llewellyn C. Thomas, 

Hibbs Building, 

Washington, D. C. 

Attorneys for Eastern Air Lines , Inc . 

Gambeell, Harlan & Babwick 
825 Citizens & Southern National 
Bank Building 
Atlanta 3, Georgia 
Of Coimsel. 

November 6, 1950 
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CERTIFICATE OF SERVICE i 

i 

I hereby certify that on the 6th day of November, 1950, 
I mailed copies of the foregoing petition for rehearing, 
postage prepaid, to Edward Dumbanld and William D. Mc- 
Farlane, Special Assistants to the Attorney General, De¬ 
partment of Justice, Washington, D. C., and Emory T. 
Nunneley, Jr., General Counsel, Civil Aeronautics Board, 
Washington, D. C-, and to Robert B. Hankins, attorney for 
Capital Airlines, Inc. 

W. Glen Harlan 

i 

CERTIFICATE 

I hereby certify that the foregoing petition for reheat¬ 
ing is presented in good faith and not for delay. 

W. Glen Harlan 








